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THE OFFICE OF APPEALS AND DISPUTE RESOLUTION  

      October 26, 2016 

_______________________     

In the Matter of     OADR Docket No. WET-2016-025 

        File No. SE 81-1170 

Algonquin Gas Transmission LLC   Weymouth, MA             

_______________________     

  

 

PRE-SCREENING/PRE-HEARING CONFERENCE REPORT AND ORDER 

 

INTRODUCTION 

In this appeal, The Town of Weymouth Conservation Commission (“the Petitioner” or 

“the Commission”) challenges a Superseding Order of Conditions (“SOC”) that the Southeast 

Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or 

“the Department”) issued to Algonquin Gas Transmission LLC (“the Applicant”) on September 

7, 2016 pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), 

and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC 

approved the Applicant‟s proposed project, which had been denied by the Commission in an 

Order of Conditions (“OOC”) issued to the Applicant on June 15, 2016.  The denial OOC was 

based on both the MWPA and the Weymouth Wetlands Ordinance. OOC at 2; OOC Findings at 

11-12.  

The project involves the construction of a natural gas compressor station, an auxiliary 

building, associated auxiliary structures, pipelines, site work and a stormwater management 
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system (“the Project”). SOC Transmittal Letter at 1. The project will be located at 6 and 9 Bridge 

Street in Weymouth on property currently owned by Calpine Fore River Energy which the 

Applicant intends to acquire. Applicant‟s Request for Superseding Order of Conditions at 2. The 

property is within a Designated Port Area (“DPA”) as defined in 310 CMR 10.26(2) and within a 

previously developed, degraded Riverfront Area as defined in 310 CMR 10.58(5). SOC 

Transmittal Letter at 1. The Department determined that the project will not adversely affect the 

interests of the MWPA within the DPA because the only resource area within a DPA that is 

presumed significant to marine fisheries, storm damage prevention and flood control is Land 

Under the Ocean (“LUO”), and none of the proposed construction activities will impact LUO. Id. 

The Department also determined that the Project meets the requirements for Redevelopment 

within Previously Developed Riverfront Area in 310 CMR 10.58(5). Id. The Department 

approved the Project subject to certain conditions, including General Conditions and eleven 

Addition Special Conditions. SOC at 5-8, 13.  

The Petitioner disputes the Department‟s determination that the Project impacts only 

degraded Riverfront Areas and resource areas within a Designated Port Area (“DPA”) that are 

not significant to the interests of the WPA. Notice of Claim (“NOC”) at p.2, ¶ A.1; NOC at p.4, 

¶¶ B-E  (affected resource areas should include Land Under a River, Land Under a River that 

Underlies an Anadromous Fish Run, Coastal Beach, Land Containing Shellfish, Land Subject to 

Coastal Storm Flowage and Coastal Bank); Petitioner‟s Pre-Hearing Statement at 4. The 

Petitioner claims that the SOC failed to address recently discovered soil and groundwater 

contamination at the property, and that the stormwater management design for the project fails to 

comply with the applicable regulations. NOC at 7. The Petitioner disputes that the project can be 

adequately conditioned to protect the interests of the MWPA and to ensure compliance with 310 
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CMR 10.58(5), Redevelopment within Previously Developed Riverfront Area. The Commission 

seeks a Final Order of Conditions denying the Project.  

On October 12, 2016 a group of citizens filed a Motion to Intervene to Protect the 

Environment pursuant to M.G.L. c 30A, § 10A. The Intervenors support the Commission‟s 

position. In the motion each group member asserted that she or he had participated in the 

permitting process for the Project. Like the Commission, the group seeks a decision denying the 

project. Motion to Intervene at 1. The Motion was accompanied by the sworn statements of 

sixteen individuals.  

THE PRE-SCREENING/PRE-HEARING CONFERENCE 

On October 17, 2016, I conducted a Pre-Screening/Pre-Hearing Conference 

(“Conference”) with the parties and their respective legal counsel or other representatives in 

accordance with 310 CMR 1.01(5)(a)15, 310 CMR 1.01 (9)(a) and 310 CMR 10.05(7)(j), and a 

Scheduling Order that I issued in the case on September 26, 2016. The purpose of the 

Conference was to determine the potential amenability of the appeal to settlement through 

alternative dispute resolution or other means, and to identify the Issues for Resolution in the 

appeal. Scheduling Order, ¶ 3.   

Pending Motions. Two motions were pending and I addressed them at the Conference.  

1. The Motion to Intervene 

As indicated above, a Motion to Intervene was filed by a group of citizens pursuant to 

M.G.L. c. 30A, § 10A.
1
 No party objected and therefore I granted the motion, having determined 

                                                 
1
 The statute provides in part that “Notwithstanding the provisions of section ten, not less than ten persons may 

intervene in any adjudicatory proceeding as defined in section one, in which damage to the environment as defined 

in section seven A of chapter two hundred and fourteen, is or might be at issue; provided, however, that such 

intervention shall be limited to the issue of damage to the environment and the elimination or reduction thereof in 

order that any decision in such proceeding shall include the disposition of such issue….” 
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from their filings that the group met the requirements for intervening. 

2. Applicant‟s Motion Regarding By-Law Stay 

On October 4, 2016, the Applicant filed a motion seeking a determination that 310 CMR 

1.0(6)(h)
2
 (“the stay regulation”) is inapplicable to this adjudicatory proceeding “because the By-

law and the Denial OOC, at least to the extent based on the By-law, are preempted by the 

[Natural Gas Act
3
].” According to the Applicant‟s motion, the denial under the By-law

4
 

implicates the stay regulation. The Applicant made two arguments. First, that the stay provision 

is inapplicable because there was no appeal of the By-law denial to Superior Court. Second, that 

the Weymouth By-law does not apply to the Project because it is preempted by the Natural Gas 

Act. Both the Commission and the Department opposed the motion. The Commission objected 

only to the extent the motion sought a determination that the By-law was preempted. The 

commission agreed that the stay regulation was inapplicable because the provisions of that 

regulation were not satisfied.  

The Department made several arguments in opposition. Noting that the SOC only 

reversed that portion of the Commission‟s decision made under the MWPA and the MWPA 

regulations, the Department argued that it lacks jurisdiction to review a local decision made 

under the local by-law, and its deference to local regulation is embodied in General Condition 

                                                 
2
 The regulation provides, in pertinent part, “Upon notice or a motion by any party, the Department or the Presiding 

Officer shall stay administratively any appeal of a superseding determination or order of conditions issued under 

M.G.L. c. 131, § 40 when the determination or order is denied under a local wetlands bylaw and the denial is 

appealed to court.”  
 
3
 15 U.S.C. §§ 717 et seq.  

 
4
 Because Weymouth is a city, its wetland regulation is an ordinance, not a by-law. The term “by-law” will be used 

in this Order in order to be consistent with the language of  310 CMR 1.01(6)(h). 
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No. 3 that appears in every SOC.
5
 Matter of John McLaughlin, OADR Docket No. WET-2016-

011, Order Continuing Stay of Proceedings in Appeal (August 1, 2016), citing Oyster Creek 

Preservation, Inc. v. Conservation Commissioner of Harwich, 449 Mass. 859 (2007). The 

Department also argued that the question of preemption is not ripe for review because the 

Federal Energy Regulatory Commission (FERC) has not yet issued a Certificate of Public 

Necessity and Convenience for the project, and the Applicant has cited no authority for its 

position that the NGA preempts the local by-law. Finally, the Department argues that I lack 

jurisdiction to decide whether the local regulation is preempted by federal law. At the 

Conference, the Applicant stated its belief that General Condition No. 3 did not encompass this 

type of local decision.  

To the extent the Applicant‟s motion seeks a determination that the stay regulation is 

inapplicable because the by-law and the denial OOC are preempted by the NGA, the motion is 

denied. I agree with the Department that I lack jurisdiction to decide this question. I therefore do 

not reach the question of whether the issue is ripe for review. To the extent the motion seeks a 

determination that the stay regulation is inapplicable because there was no appeal to Superior 

Court, the motion is granted.
6
 There has been no appeal of the local denial OOC to Superior 

Court; the regulation does not apply.  

Issues for Resolution and Further Proceedings. At the Conference, the parties presented 

summaries of their respective positions in the case.  After hearing from the parties, I concluded 

that the parties are unlikely to settle the case by agreement because they are apart in their 

                                                 
5
 General Condition No. 3 states “This Order does not relieve the permittee or any other person of the necessity of 

complying with all other applicable federal, state, or local statutes, ordinances, bylaws or regulations.” 

  
6
  At the Conference the Department stated that it may move for a stay on other grounds. Any such motion shall be 

filed by October 28, 2017. The other parties will have seven business days to respond. 
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respective positions. As a result, I established the Issues for Resolution in the Appeal that will be 

the subject of the evidentiary Adjudicatory Hearing (“Hearing”) on February 15, 2017.  See 

below.  I also established a schedule for the parties to file Pre-filed Testimony of witnesses and 

memoranda of law in support their positions on the Issues for Resolution prior to the Hearing.  

See below, at pp. 14-15.   

ISSUES FOR RESOLUTION IN THE APPEAL
7
 

As a result of the parties‟ positions at the Conference and their Pre-Hearing Statements, 

the Issues for Resolution in the Appeal are the following:  

1. Whether Project activities within buffer zone to the Coastal Bank will alter any 

wetland resource area.  

2.  Whether the Project meets the performance standards for Designated Port Area at 

310 CMR 10.26. 

3. Whether the project meets the criteria for redevelopment within a previously 

developed riverfront area at 310 CMR 10.58(5)? 

4. Whether the project meets the Stormwater Management Standards at 310 CMR 

10.05(6)(k) – (q). 

 a. Whether the SOC adequately addresses the Property‟s status as a Disposal Site 

pursuant to M.G.L. c. 21E and 310 CMR 40.000, the Massachusetts Contingency Plan.  

THE PETITIONER’S BURDEN OF PROOF AT THE HEARING 

At the Conference I explained that the Wetlands Permit Appeal Regulations at 310 CMR 

10.05(7)(j), as well as the requirements of the MWPA and the Wetlands Regulations, govern 

resolution of the Petitioner‟s appeal of the SOC.  Under 310 CMR 10.05(7)(j), the Petitioner has 

                                                 
7
 In its appeal and pre-hearing statement, the Petitioner asserted claims relating to air pollution, the risk of explosion, 

noise, vibrations and increased lighting. Those claims are beyond the scope of this proceeding.  
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the burden of proof on all Issues for Resolution in the Appeal.  See 310 CMR 10.03(2); 310 

CMR 10.05(7)(j)2.b.iii; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 

10.05(7)(j)3.b.   

To prove its contention that the Department erred in issuing the SOC approving the 

Project, the Petitioner will be required to “produce [at the Hearing] at least some credible 

evidence from a competent source in support of [its] position[.]”  See 310 CMR 10.03(2); 310 

CMR 10.05(7)(j)2.b.iv; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 

10.05(7)(j)3.b. The Petitioner will be required to present “credible evidence from a competent 

source in support of each claim of factual error [made against the Department], including any 

relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  “A „competent 

source‟ is a witness who has sufficient expertise to render testimony on the technical issues on 

appeal.”  In the Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, 

Recommended Final Decision (August 11, 2010), 2010 MA ENV LEXIS 89, at 36-37, adopted by 

Final Decision (August 19, 2010), 2010 MA ENV LEXIS 31.  Whether the witness has such 

expertise depends “[on] whether the witness has sufficient education, training, experience and 

familiarity with the subject matter of the testimony.”  Commonwealth v. Cheromcka, 66 Mass. 

App. Ct. 771, 786 (2006) (internal quotations omitted); see e.g. In the Matter of Carulli, Docket 

No. 2005-214, Recommended Final Decision (August 10, 2006)(dismissing claims regarding 

flood control, wetlands replication, and vernal pools for failure to provide supporting evidence 

from competent source), adopted by Final Decision (October 25, 2006); In the Matter of Indian 

Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004) (insufficient 

evidence from competent source showing that interests under MWPA were not protected), 

adopted by Final Decision (June 23, 2004); In the Matter of Robert Siegrist, Docket No. 2002-
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132, Recommended Final Decision (April 30, 2003) (insufficient evidence from competent 

source to show wetlands delineation was incorrect and work was not properly conditioned), 

adopted by Final Decision (May 9, 2003); Pittsfield Airport Commission, supra, 2010 MA ENV 

LEXIS 89, at 36-39 (petitioner‟s failure to submit expert testimony in appeal challenging 

Department‟s Commissioner‟s issuance of 401 Water Quality Certification Variance to Pittsfield 

Airport Commission fatal to petitioner‟s claims in appeal because Variance was “detailed and 

technical . . . requiring expert testimony on issues . . . implicated by the Variance,” including . . . 

(1) wetland replication, restoration, and enhancement, (2) mitigation of environmental impacts to 

streams, and (3) stormwater discharge and treatment[,] [and (4)] . . . runway safety and design”). 

 As for the relevancy, admissibility, and weight of evidence that the Petitioner, the 

Intervenors, the Applicant, and the Department seek to introduce in the Hearing, this is governed 

by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):  

[u]nless otherwise provided by any law, agencies need not observe the rules of 

evidence observed by courts, but shall observe the rules of privilege recognized 

by law. Evidence may be admitted and given probative effect only if it is the kind 

of evidence on which reasonable persons are accustomed to rely in the conduct of  

serious affairs. Agencies may exclude unduly repetitious evidence, whether 

offered on direct examination or cross-examination of witnesses. 

 

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest 

within the sound discretion of the Presiding Officer. . . .”    

THE PARTIES’ RESPECTIVE WITNESSES FOR THE HEARING 

Per the Scheduling Order and the Conference, I will conduct the Hearing on February 

15, 2017 to resolve the Issues for Resolution in the Appeal in the event that the appeal is not 

settled by agreement of the parties.  If the Hearing takes place, its purpose will be the cross-

examination of witnesses who have filed sworn written Pre-filed Testimony on behalf of a party 
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in the case according to the Schedule set forth below, at pp. 14-15; 310 CMR 1.01(12)(f).
8
  The 

Pre-filed Testimony will be the witnesses‟ Direct Examination Testimony and their Rebuttal 

Testimony at the Hearing.  Id.   The witnesses‟ Pre-filed Testimony must contain evidence that is 

relevant to resolution of the issues in the case.  310 CMR 1.01(13)(h)1.
9
  The Pre-filed 

Testimony must also include the originals or true copies of all documents cited by the Testimony 

as supporting the witnesses‟ testimony and a party‟s positions in the case.  310 CMR 1.01(12)(f); 

310 CMR 1.01(13)(h)2.  Specifically, the Pre-filed Testimony must include “all exhibits to be 

offered in evidence,” 310 CMR 1.01(12)(f), and “[a]ll evidence, including any records, 

investigative reports, documents, and stipulations, which is to be relied upon in a final decision 

[in the appeal]. . . .”  310 CMR 1.01(13)(h)2.  Any Pre-filed Testimony that fails to include that 

documentary evidence is incomplete and untimely.  310 CMR 1.01(12)(f); 310 CMR 

1.01(13)(h)2.   

Under 310 CMR 1.01(12)(f), a party‟s “[f]ailure to file pre-filed direct testimony within 

                                                 
8
  310 CMR 1.01(12)(f) provides in relevant part that: 

 

The Presiding Officer may order all parties to file within a reasonable time in advance of the hearing the 

full written text of the testimony of their witnesses on direct examination, including all exhibits to be 

offered in evidence.  Failure to file pre-filed direct testimony within the established time, without good 

cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily 

dismissed is the petitioner.  The Presiding Officer may exclude direct testimony offered at the hearing that 

was not included in the pre-filed direct testimony but was reasonably available at the time it was filed. The 

Presiding Officer may also require the filing of written rebuttal testimony within a reasonable time after the 

filing of the direct testimony.  All pre-filed testimony shall be subject to the penalties of perjury. . . .   

 
9
  310 CMR 1.01(13)(h)1 provides that:   

 

[u]nless otherwise provided by any law, the Presiding Officer need not observe the rules of evidence 

observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted 

and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to 

rely in the conduct of serious affairs. The weight to be attached to any evidence in the record will rest 

within the sound discretion of the Presiding Officer. Unduly repetitious or irrelevant evidence may be 

excluded. 
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the established time, without good cause shown, [will] result in summary dismissal of the party 

and the appeal if the party being summarily dismissed is the petitioner.”  In the Matter of Ross 

and Marilyn Wescott, OADR Docket No. 2006-154, Recommended Final Decision (December 

8, 2014), adopted as Final Decision (December 22, 2014), 21 DEPR 150, 151 (2014); In the 

Matter of Autobody Solvent Recovery Corp., OADR Docket No. 2013-046, Recommended Final 

Decision (May 29, 2014), 2014 MA ENV LEXIS 39, at 8, adopted as Final Decision (June 2, 

2014), 2014 MA ENV LEXIS 41; In the Matter of Stephen W. Seney, OADR Docket No. 2012-

019, Recommended Final Decision (March 25, 2013), 2013 MA ENV LEXIS 27, at 19, adopted 

as Final Decision (April 2, 2013), 2013 MA ENV LEXIS 26.  Indeed, “a petitioner‟s failure to 

file written direct testimony is a serious default,” and “the equivalent of failing to appear at a 

[judicial proceeding] where the testimony is to be presented live.”  Id., citing In the Matter of 

Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV 

LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  

Under 310 CMR 1.01(10) a party‟s failure to file proper Direct Examination or Rebuttal 

Testimony is subject to sanctions for “failure to file documents as required, . . . comply with 

orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements 

set forth in 310 CMR 1.01.”  Wescott, supra, 21 DEPR at 151; Autobody, supra, 2014 MA ENV 

LEXIS 39, at 8-9.  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision 

against the party being sanctioned, including dismissal of the appeal if the party is the 

petitioner.”  Id.
 10

   

The cross-examination of witnesses at the Hearing will be subject to time limits or other 

                                                 
10

   See note 13, at p.14 below for the provisions of 310 CMR 1.01(10), and 310 CMR 1.01(5)(a)15 and 310 CMR 

1.01(11)(a)2.f. 
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limits set by the Presiding Officer.  310 CMR 1.01(13)(d); 310 CMR 1.01(13)(f).
11

  Moreover, 

the Adjudicatory Rules mandate that “[i]f a witness is not available for cross-examination at the 

hearing, the written testimony of the witness shall be excluded from the record unless the parties  

agree otherwise.”  310 CMR 1.01(12)(f); 310 CMR 1.01(13)(h)3. 

The Adjudicatory Rules also do not permit the re-direct examination of witnesses 

following their cross-examination unless authorized by the Presiding Officer.  310 CMR 

1.01(13)(h)3.  “If redirect examination is allowed by the Presiding Officer, it shall be limited to 

the scope of cross-examination.”  Id.  Hence, if a party chooses not to cross-examine a witness, 

the witness may not provide oral Re-direct Examination Testimony at the Hearing.  Id.  There is 

also no requirement that a party cross-examine its opponent‟s witnesses at the Hearing.  Id.    

 The Scheduling Order that I issued scheduling this case for the Conference and Hearing 

required the parties to identify in their respective Pre-Hearing Statements and at the Conference 

the names of the witnesses who would be filing Pre-filed Testimony for the Hearing in support of 

                                                 
11  310 CMR 1.01(13)(d) provides in relevant part that: 

 

1.   Absent agreement of the parties to time limits for the hearing acceptable to the Presiding Officer, the 

Presiding Officer may establish a limit on the amount of time allotted to each party to present its case and 

examine witnesses.  This time shall be allocated equally among opposing parties, unless the Presiding 

Officer orders otherwise for good cause. . . . 

 

3.  The Presiding Officer may grant a request for modification of time limits only for good cause.  In 

determining whether to grant a request to modify time limits, the Presiding Officer may consider: whether 

or not the requesting party has used the time since the commencement of the hearing in a reasonable and 

proper way and has complied with all orders regulating the hearing; the requesting party's explanation as to  

how the requested added time would be used and why it is necessary to ensure a fair hearing; and any other 

relevant and material facts the requesting or opposing party may wish to present in support of or opposition 

to the request. 

 

Under 310 CMR 1.01(13)(f), the Presiding Officer may “[limit] the number of witnesses that parties may offer [at 

the Adjudicatory Hearing] and may exclude the testimony of any witness which would be duplicative, irrelevant, or 

otherwise unnecessary.” 
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the parties‟ respective positions in the case, including the names of their expert witnesses.  The 

names of the witnesses that the parties have named
12

 are set forth below. 

A. Petitioner’s Witnesses  

 

(1) John Hinckley, QEP 

RSG 

55 Railroad Row 

White River Junction, VT 05001 

 

  (2) Kevin D. Trainer, C.P.G., P.G., L.S.P. 

   GeoInsight  

One Monarch Drive, Suite 201 

Littleton, MA 01460 

 

  (3) Diana Papoulias, PhD 

Hughes Environmental Consulting 

44 Merrimac Street 

Newburyport, MA 01950 

 

(4) Thomas G. Hughes 

Hughes Environmental Consulting 

44 Merrimac Street 

Newburyport, MA 01950 

 

 B. Intervenors’ Witnesses 
 

(1) Dr. Curt Norgaard  

19 Thurston Road  

Newton, MA 02464 

 

(2) Nathan G. Phillips 

73 Charles Street 

Auburndale, MA 02466  

 

(3) Becky Haugh 

34 Evans Street 

Weymouth, MA 02191  

 

(4) Linda D‟Angelo 

Back River Watershed Association 

40 Neck Street 

Weymouth, MA 02191 

                                                 
12

 The Intervenors provided their witness list subsequent to the Conference, with my permission. 
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(5) Frank Singleton 

Fore River Watershed Association 

60 Bluff Road 

Weymouth, MA 02191 

 

(6) Laura West 

77 Lovell Street 

Weymouth, MA 02191  

 

(7) Sandra Peters 

57 Weybosset Street 

Weymouth, MA 02191  

 

(8) Rachel Wencek 

26 Blake Street, Apt. 2 

Quincy, MA 02170  

 

C. Applicant’s Witnesses  

 

  (1) Richard C. Paquette 

   TRC Environmental Corporation 

6 Ashley Drive 

Scarborough, ME 04074  

 

(2) Terrance W. Doyle  

Spectra Energy Corporation 

249 Vanderbilt Avenue, Suite 100 

Norwood, MA 02062  

 

(3) Mark A. Costa 

   VHB 

   101 Walnut Street 

   Watertown, MA 02471 

 

  (4) David Cox 

   Spectra Energy Corporation 

   Suite 1600, 1801 Hollis Street  

   Halifax, NS B3J 3N4 

 

  (5) Kelley Race 

   TRC Environmental Corporation 

6 Ashley Drive 

Scarborough, ME 04074  
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D. The Department’s Witness 

 

(1) Daniel Gilmore, Biologist 

MassDEP/Southeast Regional Office 

Bureau of Water Resources 

20 Riverside Drive 

Lakeville, MA 02347 

 

 

SCHEDULE FOR SITE VISIT, FILING PRE-FILED TESTIMONY AND 

MEMORANDA OF LAW ON THE ISSUES FOR RESOLUTION IN THE APPEAL 

 

 As previously announced at the Conference, the schedule for the remaining proceedings 

 

in this appeal, including the deadlines for the parties to file their respective Pre-filed Testimony 

and legal memoranda on the Issues for Resolution in the Appeal, is set forth below at p. 15.  The 

parties are advised that any party who fails to file any required materials in accordance with the 

schedule might be subject to sanctions pursuant to 310 CMR 1.01.
13

 

 

                                                 
13

 Possible sanctions under 310 CMR 1.01(10) include, without limitation: 

 

(a) taking designated facts or issues as established against the party being sanctioned; 

 

(b)  prohibiting the party being sanctioned from supporting or opposing designated claims or 

defenses, or introducing designated matters into evidence; 

 

(c)  denying summarily late-filed motions or motions failing to comply with requirements of 

310 CMR 1.01(4);  

 

(d)  striking the party‟s pleadings in whole or in part;  

 

(e)  dismissing the appeal as to some or all of the disputed issues; 

 

(f)  dismissing the party being sanctioned from the appeal; and 

 

(g)  issuing a final decision against the party being sanctioned. 

 

In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a 

“Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the 

appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer 

may also dismiss an appeal pursuant to the Officer‟s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 

which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show 

cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to 

provide more definite statements in support of their positions.”   
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Action      Deadline or Date Scheduled 

Site View     Wednesday, November 2, 2016, 11:00 AM 

 

Petitioner‟s & Intervenors‟ 

Pre-filed Direct Testimony   Friday, December 16, 2016 

and Memorandum of Law 

addressing the Issues for Resolution 

 

Applicant‟s Pre-filed Direct and  Friday, January 20, 2017 

Rebuttal Testimony and 

Memorandum of Law 

addressing the Issues for Resolution 

  

Department‟s Pre-filed Direct and  Friday, January 27, 2017 

Rebuttal Testimony and 

Memorandum of Law 

addressing the Issues for Resolution 

 

Petitioner‟s & Intervenors Rebuttal   Friday, February 3, 2017 

Testimony and Supplemental  

Memorandum of Law (limited to matters 

asserted in Applicants‟ and Department‟s 

Pre-filed Testimony) 

 

Hearing     Wednesday, February 15, 2017, from  

9:00 a.m. to 4:00 p.m. in the 

Department’s Southeast Regional Office, 

20 Riverside Drive, Lakeville, MA 02347
14

 

 

  

Parties‟ Closing Briefs   Wednesday, March 1, 2017
15

 

 

Presiding Officer‟s 

Recommended Final Decision  Friday, March 31, 2017 

 

MassDEP Commissioner‟s   Friday, April 28, 2017 

Final Decision  

                                                 
14

 As I noted at the Conference, Hearings are electronically recorded unless any private parties in the case make 

arrangements to have the Hearing recorded by a certified court stenographer/reporter at their expense.   

 
15

 If the private parties arrange for the Hearing to be recorded by a certified court stenographer/reporter at their 

expense (see Note 16 above), the Parties‟ Closing Briefs will be due at least 14 days after the Hearing Transcript is 

filed with OADR and the remaining deadlines for the Recommended Final Decision and Final Decision will be 

adjusted accordingly.  A firm deadline for the filing of the Closing Briefs will be established at the Hearing. 

  



 

Matter of Algonquin Gas Transmission LLC, OADR Docket No. WET-2016-025 

Pre-Screening/Pre-Hearing Conference Report & Order 

Page 16 of 18 

 

 

 

 

 

 

 

Date: __10/26/2016________     

       Jane Rothchild  

Presiding Officer 
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