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UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

)
Algonquin Gas Transmission, LLC ) Docket No. CP16-9-000
Maritimes and Northeast Pipeline LLC )

)

REQUEST FOR REHEARING
OF LORI HAYDEN, ESQ. AND MICHAEL HAYDEN, ESQ.

Pursuant to Rule 713 of the Federal Energy Regulatory Commission’s (“FERC”) Rules of

Practice and Procedure, 18 C.F.R. §385.713, and Section 717r(a) of the Natural Gas Act, 15

U.S.C. §717r(a), Lori Hayden, Esq. and Michael Hayden, Esq. (collectively the “Intervenors”),

hereby respectfully request rehearing and rescission of FERC’s January 25, 2017 Order Issuing

Certificate and Authorizing Abandonment (“Order”) for the Atlantic Bridge Project in the above-

captioned proceeding as set forth below.

I. ALLEGED ERROR IN THE FINAL DECISION OR FINAL ORDER

FERC erred in its Finding of No Significant Impact and Granting the Requested

Authorizations, as discussed in further detail herein.

II. STATEMENT OF ISSUES

Issue 1

FERC erred in reaching conclusions set forth in the Order in reliance upon the
Environmental Assessment (“EA”) that was completed by a third party contractor,
Natural Resource Group, LLC (“NRG”) with impermissible conflicts of interest
that disqualify NRG from participating in the preparation of the EA for the Atlantic
Bridge Project.

NEPA imposes an affirmative duty on federal agencies to “insure the professional

integrity, including scientific integrity, of the discussions and analyses in the environmental
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impact statements.” 40 C.F.R. § 1502.24. Utahns for Better Transp. v. U.S. Dep't of Transp.,

305 F.3d 1152, 1181–82 (10th Cir. 2002), as modified on reh'g, 319 F.3d 1207 (10th Cir.

2003). Pursuant to 40 C.F.R. § 1506.5(c), “Except as provided in §§ 1506.2 and 1506.3 any

environmental impact statement prepared pursuant to the requirements of NEPA shall be

prepared directly by or by a contractor selected by the lead agency or where appropriate under §

1501.6(b), a cooperating agency. It is the intent of these regulations that the contractor be chosen

solely by the lead agency, or by the lead agency in cooperation with cooperating agencies, or

where appropriate by a cooperating agency to avoid any conflict of interest. Contractors shall

execute a disclosure statement prepared by the lead agency, or where appropriate the cooperating

agency, specifying that they have no financial or other interest in the outcome of the

project.” Courts have indicated that a contractor with an agreement, enforceable promise or

guarantee of future work has a conflict of interest under § 1506.5(c). Associations Working for

Aurora’s Residential Env’t v. Colorado Dep't of Transp., 153 F.3d 1122, 1128 (10th Cir.

1998). By definition, FERC’s own guidelines prohibit FERC’s retention of third-party

contractors having a conflict of interest with the work being performed for FERC. The stated

intention of FERC’s conflict of interest guidelines is clear, that is to avoid retention of any third-

party contractor whose conflict of interest “(a) may diminish its capacity to give impartial,

technically sound, objective assistance and advice, or (b) may result in the contractor gaining an

unfair competitive advantage.”1 Where public safety is at issue, strict adherence to a detailed

conflict of interest vetting procedure is of the utmost importance to the integrity of the

1 Federal Energy Regulatory Commission, Handbook for Using Third-Party Contractors to Prepare Environmental
Documents for Natural Gas Facilities and Hydropower Projects, rev. August 2016, Definitions, p. 4-5.
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information upon which FERC relies, including an EA, when issuing its Order. On June 9, 2016,

United States Senators, Elizabeth Warren and Edward J. Markey sent a formal request to FERC

concerning information that “has come to light suggesting that NRG may be financially

connected to Spectra and in violation of FERC’s conflict of interest guidelines.”2 As discussed

in detail, below, impermissible conflicts of interest disqualify NRG from participating in the

preparation of the EA for the Atlantic Bridge Project.

Issue 2

FERC erred by segmenting the Algonquin Incremental Market (“AIM”) Project,
the Atlantic Bridge Project, and the Access Northeast Project in violation of 40
C.F.R. §1508.25.

Pursuant to 40 C.F.R. §1508.25, in determining the scope of an environmental impact

statement, an agency should consider connected actions, cumulative actions, and/or similar

actions.3 The AIM project, the Atlantic Bridge Project and the Access Northeast Project are

connected, cumulative and similar actions and they must be considered together in a single

Environmental Impact Statement (“EIS”). See Kleppe v. Sierra Club et al., 427 U.S. 390, 409-10

(1976); Delaware Riverkeeper Network, et al. v. FERC. See 753 F.3d 1304, 1318-19 (2014).

Moreover, separating the Atlantic Bridge Project from the Access Northeast Project forecloses

the opportunity to consider more environmentally favorable alternatives for both the Atlantic

Bridge and the Access Northeast Projects. See Taxpayers Watchdog Inc. v. Stanley, 819 F.2d

294, 298 (1987).

2 U.S. Senator Elizabeth Warren and U.S. Senator Edward J. Markey, Letter to the Honorable Norman Bay, June 9,
2016, filed under Docket No. CP16-9.
3 40 C.F.R. §1508.25 (2016).
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Issue 3

FERC erred by segmenting the Atlantic Bridge Project from the Access Northeast
Project.

Pursuant to 40 C.F.R. §1508.25, in determining the scope of an environmental impact

statement, an agency should consider connected actions, cumulative actions, and/or similar

actions.4 The Atlantic Bridge Project and the Access Northeast Project are connected,

cumulative and similar actions that must be considered together in a single Environmental

Impact Statement (“EIS”). See Kleppe, 427 U.S. at 409-410; Delaware Riverkeeper Network,

753 F.3d at 1318-19. The Access Northeast Project constitutes a proposal because it is the final

segment of a series of projects designed to upgrade the Algonquin pipeline, it is in the Pre-Filing

phase and it is currently being evaluated by FERC. See 40 CFR § 1508.23; Blue Ocean

Preservation Soc. v. Watkins, 754 F. Supp. 1450, 1461 (D. Haw. 1991). Moreover, separating

the Atlantic Bridge Project from the Access Northeast Project forecloses the opportunity to

consider alternatives that would be available if both the Atlantic Bridge and Access Northeast

Projects were evaluated together in a single environmental impact statement. See Taxpayers

Watchdog Inc.,819 F.2d at 298; Calvert Cliffs' Coordinating Comm., Inc. v. U.S. Atomic

Energy Comm'n, 449 F.2d 1109, 1128 (D.C. Cir. 1971).

Issue 4

FERC erred by failing to take a hard look at the safety issues incurred by placing
the proposed compressor station at the Weymouth location, identify the relevant
areas of environmental concern and make a convincing case that the impact on
safety is not significant. FERC also failed to analyze the cumulative impacts of the
expansion of the proposed compressor station pursuant to the Access Northeast
Project in its safety analysis.

4 40 C.F.R. §1508.25 (2016).
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FERC is required to take a hard look at the potential harm that could result to the local

community from an incident such as a fire or explosion at the proposed Weymouth compressor

station location, identify the relevant areas of environmental concern and make a convincing case

that the impact on safety is not significant. See Delaware Riverkeeper Network, 753 F.3d at

1313; Grand Canyon Trust v. Federal Aviation Admin., 290 F.3d 339, 340-41 (2002); Coalition

on Sensible Transportation, Inc. v. Dole, 826 F.2d 60, 68 (D.C. Cir. 1987); Sierra Club v.

Peterson, 717 F.2d 1409, 1415 (D.C. 1983). Conclusory statements that Applicants will follow

applicable regulations are not sufficient to justify a finding of no significant impact under NEPA.

See Sierra Club v. Mainella, 459 F. Supp. 2d 76, 107 (D.D.C. 2006). As described more fully

below in the argument section, FERC is also required to take into account the effect of an

incident on the MWRA pumping station infrastructure. Before a finding of no significant impact

can be made, FERC must analyze the total impact of both the Atlantic Bridge Project and the

Access Northeast Project on public safety. See 40 C.F.R. §1508.7; Delaware Riverkeeper

Network, 753 F.3d at 1319-20; Grand Canyon Trust, 290 F.3d at 345-46; Natural Resources

Defense Counsel, Inc. v. Hodel, 865 F.2d 288, 299 (D.C. Cir. 1988); Sierra Club v. Peterson,

717 F.2d at 1415. FERC is further required to analyze the additional compression to be added

by the Access Northeast Project in its analysis on the effect an incident could have on local

infrastructure. See id.

Issue 5

FERC erred by failing to take a make a convincing case that the noise impact that
the proposed Weymouth compressor station will have on the local area is not
significant. Further, FERC erred by failing to take a hard look as to how the
expansion of the proposed compressor station pursuant to the Access Northeast
Project will affect the noise levels in the local area and the total impact that can be
expected from such expansion.
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FERC did not address why the increase in sound from the Weymouth compressor station

would not be significant in light of the fact that it would increase the noise level above the level

set by the EPA to protect the public. See S.G. Resources Missippi, L.L.C., Order Granting

Rehearing in Part, Docket No. CP02-229-003, ¶8. FERC cannot support a finding of no

significant impact without making a convincing case that the additional noise increase is not

significant or that changes in the project will sufficiently reduce it to a minimum. See Delaware

Riverkeeper Network, 753 F.3d at 1313. In its Order and in the EA, FERC does not give an

analysis as to how the addition of more than double the proposed compression from the Access

Northeast Project will affect the noise levels in the surrounding area. FERC is required to

examine the total cumulative impact of the additional noise expected as a result of the Access

Northeast Project before it can support a finding of no significant impact. See Delaware

Riverkeeper Network, 753 F.3d at 1319-20; Grand Canyon Trust, 290 F.3d at 345-46; Natural

Resources Defense Counsel, Inc., 865 F.2d at 298 (conclusory remarks in an EIS as to

cumulative impacts are insufficient to make an informed decision about alternate courses of

action or for a court to review on appeal); Hanley v. Kleindeinst, 471 F.2d 823, 831 (2nd Cir.

1972); Friends of the Earth, Inc. v. U.S. Army Corps of Engineers, 109 F.Supp. 2d 30, 42

(D.D.C. 2000).

Issue 6

FERC erred by failing to take a hard look at the cumulative air quality and health
impacts that Hazardous Air Pollutants (“HAPS”) from the proposed Weymouth
compressor station could have on the local area.
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Without analyzing the present impact of HAPs on public health from other industry in the

area of the proposed Weymouth compressor station in combination with those that are estimated

to be emitted from the Atlantic Bridge and Access Northeast Projects, FERC cannot support its

determination that the proposed project will not have a significant impact on human health. See

Delaware Riverkeeper Network, 753 F.3d at 1319-20; Grand Canyon Trust, 290 F.3d at 345;

Natural Resources Defense Counsel, Inc., 865 F.2d at 299; Friends of the Earth, Inc., 109

F.Supp. 2d at 42.

Issue 7

FERC erred by failing to consider the cumulative impacts of the Access Northeast
Project in its analysis of alternative sites for the proposed Weymouth compressor
station.

The Access Northeast Project must be taken into consideration in the alternative

compressor station site analysis for the Atlantic Bridge Project. As stated in Considering

Cumulative Effects Under the National Policy Act, “Generally it is also critical to incorporate

cumulative effects analysis into the development of alternatives for an EA or EIS.”5 It also

states, “NEPA and CEQ’S regulations define the cumulative problem in the context of the action,

alternatives, and effects. By definition, cumulative effects must be evaluated along with the

direct effects and indirect effects (those that occur later in time or farther removed in distance) of

each alternative.”6 Many of the alternative compressor station sites were rejected because they

required additional pipeline. However, the Access Northeast Project involves the placement of a

significant amount of new pipeline in Massachusetts. In referring to the Atlantic Bridge and

5 Council on Environmental Quality, Considering Cumulative Effects Under the National Policy Act, Chapter 1:
Introduction to Cumulative Effects Analysis, January 1997, Executive Summary, p.v.
6 Id. at p. 1.
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Access Northeast Projects in its comments dated June 1, 2016, The Commonwealth of

Massachusetts Energy Facilities Siting Board states in part, “Moreover, it appears that the

optimal routing and design outcomes for both projects are potentially affected by whether they

are viewed in combination or as standalone projects.”7 The Commonwealth of Massachusetts

Energy Facilities Siting Board’s June 1, 2016 Comments also reference an alternative to decrease

the compression of the proposed Weymouth compressor station that was analyzed and then

rejected because it required additional pipeline. The letter then indicates that it appears that the

additional pipeline that is being proposed as part of the Access Northeast Project is in the same

place as that which was considered for this alternative and then dismissed.8 Thus, the cumulative

impact of the Access Northeast Project must be analyzed in the Atlantic Bridge Project’s

alternative compressor station site analysis. See Delaware Riverkeeper Network, 753 F.3d at

1310; Grand Canyon Trust, 290 F.3d at 345-46; Natural Resources Defense Counsel, Inc., 865

F.2d at 299; Calvert Cliffs' Coordinating Comm., 449 F.2d at 1128; Friends of the Earth, Inc.,

109 F.Supp. 2d at 42.

III. STATEMENT OF RELEVANT FACTS

On February 28, 2014, Algonquin Gas Transmission, LLC (“Algonquin”) filed its

application for the AIM Project. A map of the AIM Project is attached hereto as Exhibit A. On

February 20, 2015, FERC assigned NRG to be the third-party contractor for the Atlantic Bridge

Project. On March 3, 2015, FERC issued Order Issuing Certificate and Approving

Abandonment for the AIM project. On October 22, 2015, Algonquin and Maritimes

7 Comments filed with FERC by the Commonwealth of Massachusetts Energy Facilities Siting Board dated June 1,
2016, p. 4.
8 Id.
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(“Applicants”) filed an Abbreviated Application of Algonquin Gas Transmission, LLC and

Maritimes & Northeast Pipeline, L.L.C. for Certificates of Public Convenience and Necessity

and for Related Authorizations (“Application”) for the Atlantic Bridge Project. As part of its

Application, Applicants seek to construct a 7,700 horsepower (hp) natural gas-fired compressor

station in Weymouth, Massachusetts. A map of the Atlantic Bridge Project is attached hereto as

Exhibit B. The proposed Weymouth Compressor Station will be located on a parcel of land that

is 15.8 acres and 12.3 acres will be used for construction of the proposed compressor station.

(Order at ¶ 170). There are 1,026 individual property owners within one-half mile of the

proposed site. (EA, 3-22, fn b). There are four Environmental Justice census tracts within one

half mile of the site. (EA, 2-78).

On April 29, 2016, FERC issued a Notice of Intent to Prepare an Environmental Impact

Statement for the Planned Access Northeast Project. One aspect of the Access Northeast Project

involves adding additional compression (10,320 hp) to the proposed Weymouth compressor

station which will more than double the compression proposed as part of the Atlantic Bridge

Project as well as adding a significant amount of pipeline in areas of Massachusetts. (Exhibit C,

Map of Access Northeast Project). The EA for the Atlantic Bridge Project was issued on May 2,

2016. The scoping comment period for the Access Northeast Project ended on May 31, 2016.

The Order was issued on January 25, 2017. Intervenors, Lori and Michael Hayden, are listed in

Appendix A of the Order as having filed a timely, unopposed motion to intervene in this matter.
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IV. ARGUMENT (Matters Relied Upon By Party Requesting Rehearing)

Issue 1

On February 20, 2015, FERC assigned NRG as a third-party contractor to prepare the

EA. On June 9, 2016, United States Senator Elizabeth Warren and Senator Edward J. Markey

sent a formal request to FERC concerning information that “has come to light suggesting that

NRG may be financially connected to Spectra and in violation of FERC’s conflict of interest

guidelines.”9 Senator Warren and Senator Markey’s letter continues to aver that this information

“raises serious questions about the accuracy and objectivity of the Environmental Assessment

that NRG helped to prepare.” Id. The Senators’ letter also notes NRG’s myriad ties to the

natural gas industry and that NRG is described by its parent company, Environmental Resources

Management (“ERM”) as providing permitting advice to Oil & Gas Companies. Id.

In order to address uncertainty surrounding the meaning of a conflict of interest,

Guidance Regarding NEPA Regulations was published in the Federal Register on this very

topic. 48 Fed. Reg. 34263 (1983).

With regard to the purpose of conflict of interest analysis, the Guidance stated:

However, the Council has the responsibility of overseeing the administration of the
National Environmental Policy Act in a manner most consistent with the statute’s
directives and the public’s expectations of sound government. The legal responsibilities
for carrying out NEPA’s objectives rest solely with federal agencies. Thus, if any
delegation of work is to occur, it should be arranged to be performed in as objective a
manner as possible. Preparation of environmental impact statements by parties who
would suffer financial losses if, for example, a “no action” alternative were selected,
could easily lead to a public perception of bias. It is important to maintain the public’s
faith in the integrity of the EIS process, and avoidance of conflicts in the preparation of
environmental impact statements is an important means of achieving this goal.

9 U.S. Senator Elizabeth Warren and U.S. Senator Edward J. Markey, Letter to the Honorable Norman Bay, June 9,
2016, filed under Docket No. CP16-9.
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Guidance Regarding NEPA Regulations, 48 Fed. Reg. 34263 (1983). The Tenth Circuit Court of

Appeals recognized this purpose behind conflict of interest analysis. Associations Working for

Aurora’s Residential Env’t v. Colorado Dep’t of Transp., 153 F.3d 1122, n7 (10th Cir. 1998)

(acknowledging “the conflict of interest provision’s goal of preserving public faith in the

integrity of the NEPA process.”) The Tenth Circuit agreed with the district court that a

contractor with “an agreement, enforceable promise or guarantee of future work” has a conflict

of interest under § 1506.5(c). Id. at 1128.

By definition, FERC’s own guidelines prohibit FERC’s retention of third-party

contractors having a conflict of interest with the work being performed for FERC. The stated

intention of FERC’s conflict of interest guidelines is clear, that is to avoid retention of any third-

party contractor whose conflict of interest “(a) may diminish its capacity to give impartial,

technically sound, objective assistance and advice, or (b) may result in the contractor gaining an

unfair competitive advantage.” (Handbook For Using Third-Party Contractors To Prepare

Environmental Documents, Definitions). FERC’s definition of “organizational conflicts of

interest” is as follows:

Definitions 1. The term “organizational conflicts of interest” means that a relationship or
situation exists whereby an contractor [sic] (including chief executives and directors, to
the extent that they will or do become involved in the performance of the contract, and
proposed consultants or subcontractors where they may be performing services similar
to the services provided by the prime) has past, present, or currently planned interests
that either directly or indirectly (through a client, contractual, financial, organizational or
other relationship) may relate to the work to be performed under the third-party contract
and that (a) may diminish its capacity to give impartial, technically sound, objective
assistance and advice, or (b) may result in the contractor gaining an unfair competitive
advantage. OCI does not include the normal flow of benefits from the performance of
the contract.
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(Handbook For Using Third-Party Contractors To Prepare Environmental Documents,

Definitions). Where public safety is at issue, strict adherence to a detailed conflict of interest

vetting procedure is of the utmost importance to the integrity of the information upon which

FERC relies when issuing its Order.

The Order itself indicates, at Footnote 45, that NRG has provided services for various

expansion projects and pipeline operations and maintenance programs. Senator Warren and

Senator Markey’s letter of June 9, 2016 also states:

While NRG was working on preparing the environmental review for the Atlantic Bridge
project, it also appears to have been contracting with the PennEast project, a proposed
pipeline that would stretch from northeastern Pennsylvania into New Jersey. In its FERC
pre-filing request in October of 2014, PennEast lists NRG as a contractor it has been
working with for “public outreach and relations,” and the names of NRG staff have
periodically appeared on PennEast documents in the years since.

This relationship is problematic because Spectra is a 10% owner of PennEast, meaning
that NRG was employed by a pipeline project partially owned by Spectra at the same
time that it was tasked with objectively reviewing a separate Spectra project. In addition,
Spectra acquired an ownership stake in the PennEast project to “leverage our existing
assets by directly connecting northeast Pennsylvania Marcellus shale production to our
Texas Eastern Transmission and Algonquin Gas Transmission systems. In other words,
the PennEast project is physically connected and financially intertwined with the
Algonquin pipeline that the Atlantic Bridge project is intended to expand, raising the
possibility that NRG could financially benefit from the approval of the Atlantic Bridge
project.10

(footnotes omitted).

Neither is NRG’s relationship with Spectra a new or recent development. During a

August 5, 2010 Scoping Meeting for the New Jersey-New York Gas Pipeline Expansion

Project proposed by Spectra Energy Corporation affiliates Texas Eastern Transmission, LP, and

10 U.S. Senator Elizabeth Warren and U.S. Senator Edward J. Markey, Letter to the Honorable Norman Bay, June 9,
2016, filed under Docket No. CP16-9.
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Algonquin Gas Transmission, LLC, FERC was asked about the decision to retain NRG to

produce an environmental impact statement with regard to the project proposed by Spectra

Energy Corporation affiliates Texas Eastern Transmission, LP, and Algonquin Gas

Transmission, LLC. Lonnie Lister, the supervisor of Kara Harris, the Environmental Project

Manager with FERC’s Office of Energy Projects answered questions about NRG as follows:

MR. GOTBETTER: Who are you?
MR. LISTER: My name is Lonnie Lister, I'm Kara Harris’s supervisor.
MR. GOTBETTER: Fine.
MR. LISTER: And I'm not here to be cross-examined, either.
MR. GOTBETTER: Why not?
MR. LISTER: Because this is a scoping meeting to receive comments that --
MR. GOTBETTER: But this gentlemen asked questions. I’m concerned about the ability
of FERC not to roll over and play dead --
MR. LISTER: FERC does not roll over and play dead. NRG is one of several companies
that has worked for us on numerous occasions, producing environmental impact
statements, and helping staff produce environmental impact statements. That’s the
bottom line.
MR. GOTBETTER: What’s your name again?
MR. LISTER: Lonnie Lister.
MR. GOTBETTER: You’re the supervisor.
MR. LISTER: Yes.

(New Jersey-New York Gas Pipeline Expansion Project Scoping Meeting, August 5, 2010

Docket No. PF10-17-000, p.27).

Not only is NRG’s involvement with Spectra Energy Corporation affiliates Texas Eastern

Transmission, LP, and Algonquin Gas Transmission, LLC documented back to 2010, but the

same reporter relied upon by Senator Warren and Senator Markey in their June 9, 2016 letter,

subsequently reported that Spectra has retained NRG to work on five other projects between

2013 and 2014:

Records from the Arkansas Department of Environmental Quality show that the two
Spectra projects, Hope 2013 DOT and Donaldson Site 1 2013 DOT, were carried out in
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the first half of 2013 and continued through July—that is, after FERC hired NRG to
review Spectra’s AIM project.

Then, within months after NRG began reviewing Spectra’s AIM project as FERC’s
contractor, Spectra hired it to work on five of its other projects.

Two of them, Line 2-H and 2-H-1 Abandonment, and Bailey East Mine Panel 2L, were
on the Texas Eastern Pipeline. Another project, Ozark Gas Abandonment, was on
Spectra’s Ozark Gas Pipeline, which interconnects with Texas Eastern. A fourth one
involved Spectra’s new crude oil pipeline in the Midwest.

Finally, in October 2014 Spectra joined the PennEast Pipeline Company, a major pipeline
consortium, which at the time was already employing NRG to perform public affairs
work. The PennEast consortium, of which Spectra is a member, plans to connect to
Algonquin Pipeline.11

Compounding the conflict of interest issue, the Environmental Protection Agency’s

(EPA) recommendation for “an expanded health impact assessment” for the Atlantic Bridge

Project was refused by FERC because, in the EPA’s words, “[w]e were told that there was

insufficient time to conduct such an analysis prior to publication of the EA.”12 Where it is

“important to maintain the public’s faith in the integrity” of the EIS and EA process, and

“avoidance of conflicts in the preparation of environmental impact statements is an important

means of achieving this goal”, the denial of the EPA’s request for “an expanded health impact

assessment” on the grounds that third-party contractor, NRG had “insufficient time to conduct

such an analysis prior to publication of the EA” squarely contradicts the stated intention of the

conflict of interest guidelines to maintain the public’s faith in the integrity of the

process. See Guidance Regarding NEPA Regulations, 48 Fed. Reg. 34263 (1983).

11 Itai Vardi, DeSmogBlog, While Reviewing Spectra Energy Gas Pipeline Project, FERC Contractor Did Not
Disclose Its Hiring by Spectra for Five Other Projects, July 19, 2016,
https://www.desmogblog.com/2016/07/19/while-reviewing-spectra-energy-gas-pipeline-project-ferc-contractor-did-
not-disclose-its-hiring-spectra-five-other.
12 U.S. Environmental Protection Agency (“EPA”), Re: EPA Comments on the FERC Environmental Assessment
for the Atlantic Bridge Project, FERC Docket No. 16-9-000, June 1, 2016, p.4-5.
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Moreover, FERC’s Environmental Project Manager for the Atlantic Bridge project is

reported to have a family member who provided consulting services to Algonquin on the Access

Northeast Project.13 All of the conflict of interest issues described above raise serious questions

about whether FERC’s retention of NRG “(a) may diminish its capacity to give impartial,

technically sound, objective assistance and advice, or (b) may result in the contractor gaining an

unfair competitive advantage.” (Handbook For Using Third-Party Contractors To Prepare

Environmental Documents, Definitions). NEPA imposes an affirmative duty on federal agencies

to “insure the professional integrity, including scientific integrity, of the discussions and analyses

in the environmental impact statements.” 40 C.F.R. § 1502.24. Utahns for Better Transp. v. U.S.

Dep't of Transp., 305 F.3d 1152, 1181–82 (10th Cir. 2002), as modified on reh'g, 319 F.3d 1207

(10th Cir. 2003). “When reviewing an EIS prepared by a contractor who has allegedly breached

a requirement imposed by 40 C.F.R. § 1506.5(c), the ultimate question for the court is thus

whether the alleged breach compromised the “‘objectivity and integrity of the NEPA

process.’” Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 202 (D.C. Cir.1991)

(quoting Forty Questions, 46 Fed.Reg. at 18,031); Associations Working for Aurora's

Residential Env't v. Colorado Dep't of Transp., 153 F.3d 1122, 1129 (10th Cir. 1998). Courts

have indicated that a contractor with an agreement, enforceable promise or guarantee of future

work has a conflict of interest under § 1506.5(c). Associations Working for Aurora's Residential

Env’t v. Colorado Dep’t of Transp., 153 F.3d 1122, 1128 (10th Cir. 1998).

13 Itai Vardi, DeSmogBlog, Exposed: Husband of FERC Official Responsible for Reviewing New Spectra Energy
Pipelines Consults on Related Spectra Project, November 1,
2016, https://www.desmogblog.com/2016/11/1/exposed-husband-ferc-official-responsible-reviewing-new-spectra-
energy-pipelines-consults-spectra-related-project



16

In our comments, we also expressed concern that the EA does not mention the fact that a

new compressor station will be built in a densely populated area when it states, “Based on our

analysis, the extent and content of comments received during the scoping period, and

consideration that the Project would primarily involve take-up and relay and modifications to

existing facilities, we conclude in section 4.0 that the impacts associated with this Project can be

mitigated to support a finding of no significant impact.” (EA, 1-3). Further, FERC never

followed up on its data request as discussed more fully under Issue 7 below and FERC’s own

manual, Suggested Best Practices for Industry Outreach Programs to Stakeholders expressly

states that an Environmental Impact Statement should be completed for new above-ground

facilities near population centers. 14 Thus, given the conflict of interests that existed during the

environmental review of this project, the EA must be invalidated and an EIS should be

completed. The following short shrift given to this concern in the Order does not comply with

FERC’s , Suggested Best Practices for Industry Outreach Programs to Stakeholders which

requires be an EIS to completed for new above-ground facilities near population centers:

229. Many commenters assert that the Weymouth Compressor Station site is too
small compared to other existing compressor stations. A number of commenters
also argue that a compressor station has never been built in such a densely
populated area. . .

230. . . .The primary operating impacts from a compressor station on residences are
air quality, noise, and visual. As discussed above, the Weymouth Compressor
station will not significantly alter the visual character of the area, will not result in a
violation of the NAAQS, will not result in a perceptible increase in noise at any
NSA, and will not significantly increase the safety risk in the surrounding
communities. Therefore, impacts on the nearby population, regardless of density,
have been sufficiently minimized.

14 Federal Energy Regulatory Commission, Suggested Best Practices for Industry Outreach Programs to
Stakeholders, (July, 2015) p. 11, available at https://www.ferc.gov/industries/gas/enviro/guidelines/stakeholder-
brochure.pdf.
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(Order, ¶¶229-30).

As noted above, Guidance Regarding NEPA Regulations state that it is important to

maintain the public’s faith in the integrity of the process, and avoidance of conflicts in the

preparation of unbiased environmental assessments are an important means of achieving this

goal. 48 Fed. Reg. 34263 (1983).15 Here, FERC acknowledges that a compressor station has

“primary operating impacts” on “residences” that include “air quality, noise and visual.” There

are 1,026 individual property owners within one-half mile of the proposed Weymouth

Compressor Station site. (EA, 3-22, fn b). In response to commenters who argue that a

compressor station has never been built in such a densely populated area, FERC relied upon the

EA prepared by NRG to conclude that “impacts on the nearby population, regardless of density,

have been sufficiently minimized.” (Order, ¶230) (emphasis added). Yet, FERC cites no

modifications to the proposed Weymouth Compressor station that differentiate it from similar

compressor stations built far from densely populated urban areas. Rather, FERC generically

states, “the Weymouth Compressor station will not significantly alter the visual character of the

area, will not result in a violation of the NAAQS, will not result in a perceptible increase in noise

at any NSA, and will not significantly increase the safety risk in the surrounding

communities.” Id. Again, this relies upon an EA prepared by a third-party contractor with a an

impermissible conflict of interest.

15 This conflicts of interest discussion in the Guidance Regarding NEPA Regulations discusses Environmental
Impact Statements. The public’s faith in the integrity of the process can be no less important for Environmental
Assessments, nor do we expect that FERC would take the position that conflicts of interest are impermissible when
preparing Environmental Impact Statements, but are permitted when preparing Environmental Assessments.
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Not only has NRG worked on the instant EA, but also on Environmental Impact

Statements involving projects proposed by Spectra Energy Corporation affiliates Texas Eastern

Transmission, LP, and Algonquin Gas Transmission, LLC dating back to 2010 (New Jersey-New

York Gas Pipeline Expansion Project). Not only has NRG worked as a third-party contractor for

FERC, but also as a contractor for PennEast (of which Spectra owns 10%) since 2014. NRG is

also reported to have been retained by Spectra to work on five other projects.16 In addition to all

of the above, online research shows that Spectra, NRG and NRG’s parent company, ERM, have

employed the same people.17 Furthermore, Andrea Thornton, the NRG Deputy Project Manager,

Quality Assurance Review, Proposed Action, Cumulative Impacts, Land Use, Socioeconomics,

has worked on no fewer than four Spectra projects dating back to 2010. Ms. Thornton’s resume

lists her work on the following Spectra projects:

Spectra Energy, Atlantic Bridge Project, 2015 to Present, Approximately 18 miles or
varying size natural gas pipeline and associated aboveground facilities in New York,
Connecticut, and Massachusetts: Deputy Project Manager on a Federal Energy
Regulatory Commission (FERC) third-party EA, planning workloads, coordinated agency
and public meetings, and responsible for Socioeconomics section of EA.

Spectra Energy, Algonquin Incremental Project, 2013 to Present, Approximately 38 miles
of varying size natural gas pipeline and associated aboveground facilities in New York
Connecticut, Rhode Island, and Massachusetts: Section Lead responsible for resource
report review and preparation of Geology and Soils sections of EIS.

Spectra Energy, Patoka Express Constraints Analysis, August 2013 to October 2013,
Approximately 1,500 miles of 30-inch diameter pipeline and 32 pump stations in
Montana, Wyoming, Nebraska, Kansas, Missouri, and Illinois: Project Team Member

16 See https://www.desmogblog.com/2016/07/19/while-reviewing-spectra-energy-gas-pipeline-project-ferc-
contractor-did-not-disclose-its-hiring-spectra-five-other
17 One current “Senior Consultant” LinkedIn profile states that she was employed as a “Supervisor of Environmental
Constr. Permitting” for Spectra Energy from January 2010 – July 2014 (4 years, 7 months), as well as a “Senior
Consultant” for Natural Resource Group from May 2015 – April 2016 and, most recently, a “Senior Consultant –
Regulatory” for ERM from April 2016 through the present date. https://www.linkedin.com/in/alicia-bishop-
274a8545.
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responsible for researching and writing various sections of the Constraint Study including
environmental features, state and federal permits, and issues analysis.

Spectra Energy, New Jersey-New York Expansion Project, 2011 to 2012, 20 miles of
multidiameter natural gas pipeline and compressor station modifications in New Jersey,
New York, and Connecticut: Project Team Member responsible for assisting with
alternatives sections of a Federal Energy Regulatory Commission (FERC) third-party
EIS.

https://puc.sd.gov/commission/dockets/HydrocarbonPipeline/2014/HP14-
002/testimony/staff/thorntonresume.pdf

Senator Warren and Senator Markey remained concerned enough with NRG’s conflict of

interest that they followed their June 9, 2016 letter with two more letters to FERC, dated July 25,

2016 and January 5, 2017. In their most recent letter, Senator Warren and Senator Markey state,

“We are therefore concerned that FERC’s current test regarding conflicts of interest may not be

sufficient to ensure that all potential conflicts of interest are eliminated.”18 Senator Warren and

Senator Markey also note, “for 2014, the most recent fiscal year at the time the questionnaire was

completed, NRG indicated that it derived 0.75% percent of its total income from Spectra or its

affiliates.” [sic]19 Id. With reported revenues of $30,000,000 in 2014, a 0.75% share of NRG’s

total income totals $225,000.20 Coupled with the longstanding relationships between Spectra and

NRG described above, this information clearly violates FERC’s conflict of interest guidelines in

that FERC’s retention of NRG “(a) may diminish its capacity to give impartial, technically

sound, objective assistance and advice, or (b) may result in the contractor gaining an unfair

competitive advantage.” (Handbook For Using Third-Party Contractors To Prepare

18 U.S. Senator Elizabeth Warren and U.S. Senator Edward J. Markey, Letter to the Honorable Norman Bay, January
5, 2017, filed under Docket No. CP16-9.
19 Id.
20 Information concerning NRG’s annual revenue is taken from http://www.buzzfile.com/business/Natural-
Resource-Group,-LLC-612-347-6789.
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Environmental Documents, Definitions). Senator Warren and Senator Markey noted that FERC

told them “Commission staff does in fact perform an independent and objective legal analysis of

the information to determine whether a disqualifying conflict exists.”21 Senator Warren and

Senator Markey also asked FERC whether “FERC staff independently verifies that the

information provided by third-party contractors is both accurate and complete?”22 The conflict of

interest concerning NRG’s participation in the EA process is clear and unavoidable and certainly

cannot be dismissed on the grounds that NRG’s reported annual income received from Spectra

and its affiliates amounted to only 0.75% in 2014. In order to maintain the public’s faith in the

integrity of the process, and avoidance of conflicts in the preparation of unbiased environmental

assessments are an important means of achieving this goal. 48 Fed. Reg. 34263 (1983). The

public’s faith in the integrity of the process can only be maintained if the following information

is disclosed and vetted:

(1) How many projects has Spectra and/or its affiliates (including but not limited
to Texas Eastern Transmission, LP and Algonquin Gas Transmission, LLC) retained
NRG or its parent, ERM, to work on since the New Jersey-New York Gas Pipeline
Expansion Project in 2010?

(2) How many employees have worked for both NRG or its parent, ERM, and Spectra
or its affiliates (including but not limited to Texas Eastern Transmission, LP and
Algonquin Gas Transmission, LLC)?

(3) How many NRG employees who worked on the EA in this matter have worked on
other projects that involved Spectra and/or its affiliates (including but not limited
to Texas Eastern Transmission, LP and Algonquin Gas Transmission, LLC)?
(4) What annual revenue, in dollars (not percentages), has NRG or its parent, ERM,
derived from Spectra and/or its affiliates (including but not limited to Texas Eastern
Transmission, LP and Algonquin Gas Transmission, LLC) from 2010 through the
present?

21 Id.
22 Id.
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These are four straightforward questions that squarely address the conflict of interest

question at issue. This information is required to satisfy Senator Warren and Senator Markey’s

inquiry whether “FERC staff independently verifies that the information provided by third-party

contractors is both accurate and complete?” Without this information, the public can have no

faith in the integrity of the process that FERC avoided retaining a third-party contractor that “(a)

may diminish its capacity to give impartial, technically sound, objective assistance and advice, or

(b) may result in the contractor gaining an unfair competitive advantage.” (Handbook For Using

Third-Party Contractors To Prepare Environmental Documents, Definitions). Finally, absent this

information, NRG must be disqualified and the EA process started anew. FERC’s Handbook For

Using Third-Party Contractors To Prepare Environmental Documents calls for conflict of interest

information to be “refreshed on an annual basis, at a minimum, and more frequently if the

contractor and/or its affiliate’s business relationships have changed in a manner that affects the

previously submitted OCI Statement” as follows:

All contractors must submit as part of their proposals a statement of Contractor’s Organizational
Conflicts of Interest Disclosure or Representations (OCI Statement). Specifically, contractors
must reveal all relationships, including ownership interests, with all FERC regulated entities,
including but not limited to pipelines, gathering companies, brokers and marketers of natural
gas, major producers and their affiliates, and end users of natural gas such as industrial users,
including cogeneration facilities. Contractors must state whether or not there is an OCI, and if
so, to what extent. Contractors must provide an abstract listing all the above entities with which
it or its subcontractors have had a business relationship and indicate whether or not that
relationship results in a real or perceived conflict. In the event an apparent or real conflict is
listed, a detailed mitigation plan to resolve and isolate any OCI should be included in the
abstract. Detailed guidance regarding the OCI Statement, including requirements and
definitions, begins on page 4-3. The above obligation carries through the actual performance
period of the work covered by this RFP. Therefore, the OCI Statement must be refreshed on an
annual basis, at a minimum, and more frequently if the contractor and/or its affiliate’s business
relationships have changed in a manner that affects the previously submitted OCI Statement. 4-
2 In other words, in addition to refreshing the OCI Statement on an annual basis, if during the
performance of that work the contractor and/or its affiliates establish a relationship, including
ownership interest, with any of the FERC regulated entities identified above, the contractor must
notify the OEP Environmental Project Manager, and file an amended OCI Statement with
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GAL within 30 days. The amended OCI Statement must include a conflict mitigation plan to
address any perceived or potential conflict of interest. The contractor’s conflict mitigation plan
should describe mechanisms to resolve and isolate any OCI and ensure the contractor would
impartially perform the services under the contract. When a contractor has identified a possible
conflict, OEP staff may suspend its work with the contractor until a review has been conducted
by the Commission’s Designated Agency Ethics Official staff of GAL. The contractor must
receive GAL approval, in writing, to implement the mitigation plan. The determination of GAL
is final, but may be reconsidered for just cause. The applicant will review each OCI Statement
and abstract to determine whether the contractor is capable of impartially performing the
environmental services required under the contract. The applicant shall certify that neither the
contractor nor its subcontractors have an OCI. A format for this certification is included as
Appendix D. All OCI materials submitted to OEP (including the contractor’s OCI Statement,
mitigation plans, and the applicant's certification) will be reviewed by GAL.

(Handbook For Using Third-Party Contractors To Prepare Environmental Documents, Chapter 4.

FERC's Organizational Conflict of Interest and Off The-Record Communications (Ex Parte)

Requirements). The placement of the proposed Weymouth Compressor Station is too important

for the 1,026 individual property owners within one-half mile of the proposed Weymouth

Compressor Station site for these conflict of interest questions to remain unanswered.

Issue 2

A. The Algonquin Incremental Market, The Atlantic Bridge Project, and the
Access Northeast Project are connected actions pursuant to 40 C.F.R.
§1508.25(a)(1).

Connected actions include actions that: (1) automatically trigger other actions, which may

require environmental impact statements; (2) cannot or will not proceed unless other actions are

taken previously or simultaneously; and (3) are interdependent parts of a larger action and

depend on the larger action for their justification.23 The purpose of the AIM, Atlantic Bridge and

the Access Northeast Projects is to expand the Algonquin pipeline system. By separating the

23 40 C.F.R. §1508.25(a)(1) (2016).
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expansion into three projects, Algonquin evades a complete and thorough analysis of the total

environmental impacts that will occur as a result of the expansion of the pipeline.

Further, the three projects are interdependent parts of a larger action. All three projects

are aimed at expanding the Algonquin pipeline and the complete expansion will only occur after

all three projects are completed. As indicated in Additional Comments of Michael and Lori

Hayden, a representative from Spectra confirmed this goal on November 1, 2015 during an

interview on the program “Executive Suite”, when he stated in part, “However, to your question,

we need to expand that pipeline. We need to ensure that we have adequate supply to meet those

growing needs for the residential users that I alluded to earlier and to meet the needs of the

power generation facilities. And that’s what the three projects we have in flight are targeted at

doing just that”.24

The interdependent relationship of the three projects is even more evident as they involve

updates and expansions to many of the same parts of the Algonquin pipeline. As indicated in the

Order, some of the project shippers even overlap for the three projects and some of the AIM

project ended up being part of the Atlantic Bridge Project. Further, several parts of the initial

proposal for the Atlantic Bridge Project are now part of the Access Northeast Project. For

example, several pipeline loops and take-up and relays that were originally proposed as part of

the Atlantic Bridge Project but then were either reduced or removed now appear to be proposed

as part of the Access Northeast Project including the Q-1 system loop, the Chaplin loop, the

Stony Point take-up and Relay, the Southeast Take-up and Relay, and the Cromwell Loop.

24 Additional Comments of Lori and Michael Hayden, filed on December 21, 2015, p. 9;
http://www.accessnortheastenergy.com/Recent-News/In-the-News/Richard-Paglia-of-Spectra-Energy-joins-Ted-
Nesi-on-Executive-Suite-to-discuss-Access-Northeast/



24

Moreover, the Access Northeast Project is dependent on the approval of the Atlantic

Bridge Project and it cannot proceed as currently proposed if the Atlantic Bridge Project does not

go forward. If the Atlantic Bridge Project was not approved, the plans for the Access Northeast

Project would have to be amended and the plans would involve a whole new discussion of

possible alternatives for the proposed Weymouth compressor station as it could no longer be

classified as “existing” by the Applicants. As discussed more fully below, the alternatives for

the Weymouth compressor station were never fully evaluated based on the Access Northeast

Project’s environmental impacts. It is possible that the compressor station would end up being

located in a different location after a complete consideration of the alternative locations. It is

also possible that as a result of such different location, the location of the additional pipeline

required for the Access Northeast Project could also change (i.e. the 4.2 miles of pipeline looping

may not be required in Weymouth if the compressor station is not located there). Thus, the

Atlantic Bridge Project is interdependent with the Access Northeast Project and the Access

Northeast Project cannot proceed as currently proposed without the Atlantic Bridge Project.

B. The Algonquin Incremental Market, The Atlantic Bridge Project, and the Access
Northeast Project are cumulative actions pursuant to 40 C.F.R. §1508.25(a)(2).

The Algonquin Incremental Market Project, the Atlantic Bridge Project, and the Access

Northeast Project are cumulative actions pursuant to 40 C.F.R. §1508.25(a)(2). Pursuant to 40

C.F.R. §1508.25(a)(2), FERC should consider cumulative actions in the same impact statement.

When several proposals that will have cumulative or synergistic environmental impact upon a

region are pending concurrently before an agency, their environmental consequences must be

considered together. Kleppe v. Sierra Club et al., 427 U.S. 390, 410 (1976). “Only through

comprehensive consideration of pending proposals can the agency evaluate different courses of
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action.” Id. The Environmental Impact Statement for the AIM Project indicates that the

Atlantic Bridge Project “would impact resources in many of the same areas as the AIM Project

and the level of impacts would be similar to those of the AIM Project”.25 The Atlantic Bridge

EA states, “The AIM and ANE Projects, for example, would include pipeline facilities within

0.25 miles of the Atlantic Bridge Project and in some cases overlapping construction

workspaces.” (EA, 2-133). The three projects involve cumulative impacts to many of the same

areas. (EA, Table 2.10-1). The projects increase the horsepower of several of the compressor

stations along the Algonquin pipeline incrementally. For example, the Stony Point Compressor

Station is increased 21,000 hp pursuant to the AIM Project and then the Access Northeast Project

proposes to add an additional Mars 100 further increasing the horsepower at that compressor

station. The Southeast Compressor station is increased 10,320 hp pursuant to the AIM Project

and then the Access Northeast Project proposes to also add an additional Mars 100 further

increasing the horsepower at that compressor station. The Chaplin Compressor Station is

increased 7,700 hp as part of the AIM Project, a Centaur 50 is proposed to be added as part of the

Atlantic Bridge Project and a Taurus 70 is proposed as part of the Access Northeast Project.

Further, the Atlantic Bridge Project proposes to add a 7,700 hp compressor station at the

proposed Weymouth site and then the Access Northeast Project proposes to increase the

horsepower at this station by adding a Taurus 70. These incremental horsepower increases of

the compressor stations on the Algonquin pipeline system as a result of the three projects “in

flight” demonstrate the cumulative environmental impact of the three projects. As described

more fully below, the Atlantic Bridge Project forecloses the opportunity to consider alternatives

25 AIM Project EIS at ES-9, Docket No. CP14-96.
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for the Access Northeast Project. This is further evidence of the projects’ interdependency and

cumulative environmental impact. These projects must be considered together to assess their

cumulative environmental impacts pursuant to NEPA and to assess whether there are more

environmentally favorable alternatives.

Citing Earth Island Inst. v. U.S. Forest Serv., the Order indicates that it is not required to

analyze actions in a single EIS if it did not intend to segment review to minimize its cumulative

impacts analysis. See 351 F.3d 1291, 1305 (9th Cir. 2003). However, it is the Intervenors

position that the EA and Order do not address cumulative impacts of the additional compression

proposed to be added to the proposed Weymouth compressor station as part of the Access

Northeast Project with regard to the additional noise and safety environmental effects.

Moreover, the alternatives analysis for the Atlantic Bridge Project did not include an analysis of

the cumulative impacts of the Access Northeast Project. Further, the conflicts of interest that are

present, and discussed above in section 1, raise series questions about whether the cumulative

impacts analyses were intended to be minimized.

C. The three projects are similar actions pursuant to 40 C.F.R. §1508.25(a)(3).

Similar actions are actions that have similarities that provide a basis for evaluating their

environmental consequences together, such as common timing and geography.26 Sections A and

B above describe the ways in which the three projects share common timing and geography.

26 40 C.F.R. § 1508.25(a)(3) (2016).
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D. The circumstances surrounding these three projects are similar to those in
Delaware Riverkeeper Network, 753 F.3d 1304 (2014).

In Delaware Riverkeeper Network, petitioners argued that FERC’s environmental review

of the Northeast Project was improperly segmented in violation of NEPA because it should have

been considered in conjunction with three other projects on the same 300 Line. 753 F.3d at

1308. The U.S. Court of Appeals for the District of Columbia found that “given the self-evident

interrelatedness of the projects as well as their temporary overlap, the Commission was obliged

to consider the three other Tennessee Gas Pipeline projects when it conducted its NEPA review

of the Northeast Project.” Id. Just as in Delaware Riverkeeper Network, the AIM, Atlantic

Bridge, and Access Northeast Projects involve upgrades to the same pipeline system. See id.

The timing of the projects is also similar to the timing of the projects on the 300 Line. See id. at

1310. The AIM project was under construction when the EA was issued for the Atlantic Bridge

Project and the Access Northeast Project is currently in the Pre-Filing phase before FERC.

Also, just as in Delaware Riverkeeper Network, the Applicants allege that each of the

three projects at issue here supposedly meet a specific market need but they end up fulfilling the

ultimate goal of upgrading a pipeline.27 In its Order on Remand, FERC indicates that the four

projects at issue in Delaware Riverkeeper Network also were designed to serve a significant

purpose. Specifically, it states in footnote 35, “As evidenced by the underlying contracts, each

project was proposed and designed to meet a distinct market need and could have gone forward

regardless of whether any of the others were proposed or approved.” Id. Moreover, similar to

the four projects in Delaware Riverkeeper Network, the three projects here have common

27 Tennessee Gas Pipeline, LLC, 153 FERC ¶ 61,215, Order on Remand. fn 35 (2015).
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geography as discussed above. See id. Thus, the AIM, Atlantic Bridge, and Access Northeast

Projects should be included in a single EIS before any construction is authorized for the Atlantic

Bridge Project.

Issue 3

A. The Access Northeast Project should not be excluded from a combined NEPA
analysis on the grounds that it does not constitute a proposal.

Projects on the same pipeline should be considered together in a NEPA analysis if they

are connected, cumulative, or similar federal actions pursuant to 40 C.F.R. §1508.25, even if one

of the projects is still in the Pre-Filing process while the other has filed its application with

FERC. Otherwise, an applicant can arbitrarily break up its project into segments simply to

avoid a full environmental analysis and wait for each preceding segment to be approved before

filing a formal application for the next project segment. By breaking up a large project into

smaller pieces, an applicant can also effectively foreclose alternatives to a project that it finds

less preferable by choosing to put one part of the project, such as a compressor station, into one

small project segment and then base another subsequent project segment off of the earlier

project, thereby effectively evading a full environmental analysis of the most environmentally

favorable location for such compressor station based on the plans of both projects instead of just

the plans for the smaller, earlier project.

In justifying the reasons why a project in the Pre-Filing process is not a proposal, the

Order states, “During the Pre-Filing process Commission staff gathers information for its

environmental review and solicits the public’s and agencies’ participation. By raising

environmental issues at an early stage, we avoid a situation where the pipeline completes

planning and eliminates all alternatives to the proposed action before staff commences its
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environmental review.”28 Given, the interdependent and cumulatively significant environmental

impacts that are shared between the Atlantic Bridge and Access Northeast Projects, now is the

necessary time to consider the scope of the two projects together. The construction of the

proposed Weymouth compressor station has not yet begun and Applicants do not anticipate

construction of the proposed Weymouth compressor station to start until August 2017, if they are

able to obtain the required permits, so no alternatives have been eliminated. Further, the Access

Northeast’s Project’s plans, still in the Pre-Filing process, should allow for consideration of the

most environmentally favorable alternatives. This would also allow for a full consideration of

the alternatives for both projects and it would allow FERC to determine the most

environmentally favorable locations for the proposed actions before alternatives are eliminated

by the approval of the Atlantic Bridge Project. Even if some delay is necessary, “It is far more

consistent with the purposes of the Act to delay operation at a stage where real environmental

protection may come about than at a stage where corrective action may be so costly as to be

impossible.” Calvert Cliffs' Coordinating Comm., Inc., 449 F.2d at 1128.

Further, during the Pre-Filing process, FERC and the third-party contractor are actively

engaged in reviewing the environmental issues and identifying alternatives in preparation for

eventually making a decision on an Applicant’s proposed project. Thus, projects in the Pre-

Filing process should constitute a proposal pursuant to NEPA. See 40 CFR § 1508.23 (2016);

Blue Ocean Preservation Soc. v. Watkins, 754 F. Supp. at 1461. FERC’s letter approving

Atlantic Bridge Project for the pre-filing process states, “We believe that beginning the

Commission’s review of this proposal prior to the receipt of your application will greatly

28 Order at ¶ 83.
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improve our ability to identify issues early and address them in our environmental document.”29

Further, on November 17, 2015, FERC again approves the “planned Access Northeast project”

for the Pre-Filing review stating, “We believe that beginning the Commission’s review of this

proposal prior to the receipt of your application will greatly improve our ability to identify issues

early and address them in our environmental document.”30 FERC then assigned NRG to be the

third-party contractor to prepare the NEPA documentation. FERC is actively evaluating the

project in the Pre-Filing process. The consideration of both the Atlantic Bridge and Access

Northeast Projects in a single environmental impact statement is necessary given the

interdependency and cumulative impact of both projects, especially since the most

environmentally favorable design of each project could be dependent on their combined

review.31

B. As stated and described above, the Atlantic Bridge Project and the Access
Northeast Project are connected, cumulative and similar pursuant to 40 C.F.R.
§1508.25.

The Access Northeast Project, as currently proposed, could not proceed without the

approval of the Atlantic Bridge Project. The Order states, “The Atlantic Bridge Project can

proceed with or without Access Northeast. Conversely, if the Atlantic Bridge Project is not

approved or constructed, the Access Northeast Project can proceed, albeit with the minor

modification to build a compressor station to house the 10,320 hp unit that is necessary for that

project.” (Order, p. 31). The fact that the project would require a modification in its plans shows

29 FERC, Re: Approval of Pre-Filing Request: Atlantic Bridge Project, February 20, 2015.
30 FERC, Re: Approval of Pre-Filing Request: Access Northeast Project, November 17, 2015.
31 See Comments filed with FERC by the Commonwealth of Massachusetts Energy Facilities Siting Board dated
June 1, 2016, p. 4.
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that it is interdependent with the Atlantic Bridge Project. However, the interdependence is even

further evident in that this modification to the Access Northeast Project plans would also require

that the proposed compressor station undergo an alternatives analysis which may change the

location of the proposed compressor station. As discussed under Issue 8, such analysis may also

involve changing the location of some of the additional pipeline that is proposed as a result of the

Access Northeast Project, thus further changing the proposal and demonstrating further evidence

of the interdependency between the two projects.

C. The segmentation of the Atlantic Bridge Project from the Access Northeast
Project forecloses the opportunity to consider alternatives for both projects.

In reviewing segmentation claims, courts have looked at whether the segmentation of two

projects forecloses the opportunity to consider alternatives. See Taxpayers Watchdog Inc., 819

F.2d at 298. In referring to the Atlantic Bridge and Access Northeast Projects in its comments

dated June 1, 2016, The Massachusetts Energy Facilities Siting Board states in part, “Moreover,

it appears that the optimal routing and design outcomes for both projects are potentially affected

by whether they are viewed in combination or as standalone projects.”32 Many of the alternative

compressor station sites for the Atlantic Bridge Project were dismissed by FERC in the EA

because they required additional pipeline. However, significant amounts of the pipeline required

for those sites is already proposed as part of the Access Northeast project. As indicated and

discussed under Issue 7 below, the cumulative impacts of each of the alternative compressor

station sites were never fully examined based on both the Atlantic Bridge and the Access

Northeast Projects.

32 Comments filed with FERC by the Commonwealth of Massachusetts Energy Facilities Siting Board dated June 1,
2016, p. 4.
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Moreover, one of the alternatives which involves looping pipeline to reduce the

compression of the proposed Weymouth compressor station was dismissed because of the

additional pipeline that would be required. However, that additional pipeline is proposed as part

of the Access Northeast Project. In its comments on the EA, the Commonwealth of

Massachusetts Energy Facilities Siting Board states, “The EA also dismisses the possibility of

decreasing the size of the Weymouth compressor station due to a need for 2 miles of pipeline

looping that would be required along the Company’s Q-1 System through Medway, Bellingham,

and Franklin. However, once again, under the proposed scope of the Access Northeast Project,

over 20 miles of pipeline looping is proposed along the Q-1 loop, apparently providing the

necessary pipeline capacity whose absence in the Atlantic Bridge EA led Algonquin to dismiss a

lower capacity compressor station at the Weymouth site.”33 This is another example of how the

segmentation of the two projects forecloses the opportunity to consider alternatives for both

projects.

Issues 4-7

According to the Council on Environmental Quality’s (“CEQ”) Considering Cumulative

Effects Under the National Environmental Policy Act:

The increased use of EAs rather than EISs in recent years could exacerbate the
cumulative effects problem. Agencies today prepare substantially more EAs than EISS;
in a typical year 45,000 EAs are prepared compared to 450 EISs. An agency’s decision to
prepare an EIS is important because an EIS tends to contain more rigorous analysis and
more public involvement than an EA. EAs tend to save time and money because an EA
generally takes less time to prepare. They are a cost-effective way to determine whether
potentially significant effects are likely and whether a project can mitigate these effects.
At the same time, because EAs focus on whether effects are significant, they tend to
underestimate the cumulative effects of their projects. Given that so many more EAs are

33 Comments filed by the Commonwealth of Massachusetts Energy Facilities Siting Board dated June 1, 2016, p. 4.
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prepared than EISs, adequate consideration of cumulative effects requires that EAs
address them fully.34

As discussed more fully below, the EA and the Order for the Atlantic Bridge Project do

not fully analyze the cumulative effect of expanding the proposed Weymouth Compressor

Station in connection with the Access Northeast Project, and without such analysis, the finding

of no significant impact in the EA cannot be upheld. A cumulative effect is defined as “the

impact on the environment which results from the incremental impact of the action when added

to other past, present, and reasonably foreseeable future actions regardless of what agency

(Federal or non-Federal) or person undertakes such other actions.” 40 C.F.R §1508.7. The

expansion of the proposed Weymouth compressor station under the Access Northeast Project, an

expansion that more than doubles the compression of the compressor station currently proposed

as part of the Atlantic Bridge Project, is a reasonably foreseeable potential future action. The

cumulative impacts of such expansion must be analyzed as described below.

Moreover, before a finding of no significant impact may be made, FERC must first, at a

minimum, address the considerations relevant to determining whether an EIS is required. See

Grand Canyon Trust, 290 F.3d at 345. Pursuant to 40 C.F.R. §1508.27, an agency must address

“whether an action is related to other actions with individually insignificant but cumulatively

significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant

impact on the environment. Significance cannot be avoided by terming an action temporary or

by breaking it down into small component parts.” Id. at 341. "If any 'significant' environmental

34 Council on Environmental Quality, Considering Cumulative Effects Under the National Policy Act, January 1997,
p. 4, https://energy.gov/sites/prod/files/nepapub/nepa_documents/RedDont/G-CEQ-ConsidCumulEffects.pdf
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impacts might result from the proposed agency action then an EIS must be prepared before

agency action is taken." Sierra Club v. Peterson, 717 F.2d 1409, 1415 (D.C. Cir. 1983).

Before making a determination of significance, FERC must conduct a meaningful

cumulative impact analysis which requires it to identify (1) the area in which the effects of the

proposed project will be felt; (2) the impacts that are expected in that area from the proposed

project; (3) other actions--past, present, and proposed, and reasonably foreseeable--that have

had or are expected to have impacts in the same area; (4) the impacts or expected impacts from

these other actions; and (5) the overall impact that can be expected if the individual impacts are

allowed to accumulate. See Grand Canyon Trust, 290 F.3d at 345. An EA “must give a realistic

evaluation of the total impacts and cannot isolate a proposed project, viewing it in a vacuum.”

Id. at 342. As stated by the United States Court of Appeals for the Second Circuit in the majority

opinion of Hanley v. Kleindeinst, “One more factory polluting air and water in an area zoned

for industrial use may represent the straw that breaks the back of the environmental camel.

Hence the absolute, as well as comparative, effects of a major federal action must be

considered.” 471 F.2d 823, 831 (2nd Cir. 1972) (emphasis added). With 1,026 individual

property owners within one-half mile of the proposed Weymouth Compressor Station site, EA,

3-22, fn b, this cumulative impact analysis if of the utmost importance.

Issue 4

The EA and the Order fail to (1) take a hard look at the issue of safety with regard to the

Weymouth Compressor Station; (2) identify the relevant areas of environmental concern; and (3)

make a convincing case that the impact on safety is not significant. Moreover, the EA and the

Order do not discuss the expected impacts on safety or the total impact on safety from the
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proposed additional compression to be added as part of the Access Northeast Project to the

proposed Weymouth compressor station. Thus, the EA and Order cannot support a finding of no

significant impact with regard to the degree to which the proposed action affects public safety.

To comply with NEPA, an agency “must examine the relevant data and articulate a

satisfactory explanation for its action including a rational connection between the facts found and

the choice made.” Delaware Riverkeeper Network, 753 F.3d at 1313 [citing Motor Vehicle

Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983)]. To support

a finding of no significant impact, an agency must (1) take a hard look at the problem; (2)

identify the relevant areas of environmental concern; (3) make a convincing case that the impact

was not significant; and (4) if there was an impact of true significance, the agency must

convincingly establish that the changes in the project sufficiently reduced it to a minimum.

Coalition on Sensible Transportation, Inc. v. Dole, 826 F.2d 60, 68 (D.C. Cir. 1987); Sierra Club,

717 F.2d at 1413.

In Resource Report 11 of the Application, Algonquin identifies the potential impact

radius around the proposed compressor station to be seven hundred and eighty-six (786) feet.35 It

also discloses that the proposed compressor station will likely have a venting point

approximately four hundred and fifty (450) feet from the Fore River Bridge.36 The potential

impact radius is derived based on an equation that estimates the distance from a potential

explosion at which death, injury or significant property damage could occur.37 The potential

35 Resource Report 11 of Application, FERC Docket No. CP16-9-00, p. 11-21.
36 Id. at 11-22.
37 The U.S. Department of Transportation website, Fact Sheet: High Consequence Areas, December 1, 2011,
https://primis.phmsa.dot.gov/gasimp/fact.htm.



36

impact radius is an estimate of the area that would be thermally impacted by a pipeline rupture

and gas ignition.38

Neither the EA, nor the Order takes a hard look at the potential harm that could result to

the local community from an incident such as a fire or explosion occurring in the proposed

Weymouth location. “Although scoping is authorized by the NEPA regulations, the scoping

regulations still require the agency to explain ‘why they [the dismissed issues] will not have a

significant effect on the human environment.’ 40 C.F.R. § 1501.7(a)(3).” Sierra Club, 459 F.

Supp. 2d at 107 (remanding case finding conclusory statement about probability of catastrophic

event to be low or very low because of preventative measures in place to be insufficient to satisfy

NEPA). In addressing the issue of public safety, the EA states, “For the small portion of the

Project involving a new compressor station, we conclude, based on the above numbers, that the

operation of the new compressor station would represent a slight increase in risk to the nearby

public.” (EA, 2-122). In support of this conclusion, the EA provides a table of nationwide

accidental deaths which indicates that two deaths resulted from natural gas transmission

pipelines. (Id.) Most compressor stations are located in rural areas on large parcels of land.

The conclusion drawn in the EA does not provide a satisfactory explanation about the facts

found and the conclusion that it reached. The EA should take a hard look at the possibility of an

incident that results in serious harm to the potential impact radius, including the population of

people surrounding the compressor station. The Order discusses PHMSA’s safety regulations

and then states, “Based on Algonquin’s commitment to comply with these requirements, we find

38 National Transportation Safety Board, Integrity Management of Gas Transmission Pipelines in High Consequence
Areas Safety Study, January 27, 2015, p. 7, http://www.ntsb.gov/safety/safety-studies/Documents/SS1501.pdf.
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that the siting of these facilities will not result in a significant increase in risk to the nearby

public.” This does not adequately address the environmental impact to the safety of the nearby

public if there is a fire or explosion at the compressor station. See Sierra Club, 459 F.Supp at

107.

Compressor station fires, explosions and incidents are not uncommon.39 An Applicant’s

commitment to abide by regulations may be a sufficient analysis for a finding of no significant

impact with regard to safety when a compressor station is located in a rural area, however, this

Application involves locating a compressor station in a densely populated area. There is nothing

in the Order or the EA that demonstrates that if Applicants follow all regulations, there will not

be an incident at the compressor station. To comply with NEPA, an agency “must examine the

relevant data and articulate a satisfactory explanation for its action including a rational

connection between the facts found and the choice made.” Delaware Riverkeeper Network, 753

F.3d at 1313 [citing Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins.,

463 U.S. 29, 43 (1983)]. Table 11.3-2 of Resource Report 11 of the Application, Outside Force

Incidents by Cause (1995-2014) shows that incidents occur as a result of lightning, earth

movement, floods, third-party excavation damage and other outside forces. Further, an incident

could occur due to human error, equipment malfunction or terrorism. Moreover, Applicants

39 Several examples include: Pipeline and Hazardous Materials Safety Administration (“PHMSA”), PHMSA
Proposes $1.6M in Civil Penalties for Safety Violations Following Fatal 2015 Louisiana Compressor Station
Explosion, July 29, 2016, http://www.phmsa.dot.gov/pipeline/phmsa-proposes-1-6-m-in-civil-penalties-for-safety-
violations-following-fatal-2015-louisiana-compressor-station-explosion; PHMSA, Failure Investigation Report –
Gulf South Pipeline Carthage Junction Compressor Station, March 1, 2013,
http://www.phmsa.dot.gov/staticfiles/PHMSA/PipelineFailureReports/Gulf_South_Carthage_TX_03012013_Redact
ed.pdf; PHMSA, Failure Investigation Report – Columbia Gas Transmission Corp. Artemas Compressor Station,
April 8, 2012,
http://www.phmsa.dot.gov/staticfiles//PHMSA/PipelineFailureReports/CGT%20GT%20PA%202011-11-
03%20508.pdf;



38

agreement to follow the regulations now, does not mean that they will do so for the length of

time that the compressor station operates.40

The EA and Order reference an analysis performed by Algonquin with regard to possible

incidents at the Weymouth compressor station and the effect it would have on nearby

infrastructure. The Order states that Applicants’ analysis concludes that “if a major event were

to occur at the Weymouth compressor station, it is unlikely to pose a threat on the structural

integrity of nearby infrastructure.” (Order at ¶236). The Order uses this finding to support its

conclusion that it is unlikely the Weymouth compressor station could trigger a “domino” effect

involving other facilities and infrastructure. (Id.) The MWRA Pumping Station, an existing

sewage pumping station, is the closest infrastructure to the proposed Weymouth compressor

station site. It appears that Algonquin never analyzed the effect of an incident on the MWRA

Pumping Station. The summary in Resource Report 11 of the incident analysis only refers to the

Fore River Bridge and the Constellation Energy Power Plant. (RR11 at 11-22). In Section 2.9.3

of the EA, Impact on Public Safety, the EA indicates that the Fore River Bridge is the closest

infrastructure to the proposed compressor station. (EA, 2-120, 2-121). However, Table 2.10-1,

shows that the Fore River Energy Center and the MWRA Pumping Station are closer than the

Fore River Bridge. (EA, 2-126). The MWRA Pumping Station is listed as being less than 0.1

miles from the proposed compressor Station site. (Id.)

40 On July 24, 2015, a Final Order was issued by PHMSA to Maritimes & Northeast Pipeline, LLC for violating 49
C.F.R. § 191.5(a) as a result of a release of gas at the Maritimes and Northeast Searsmont Compressor Station;
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/120141011/120141011_Final%20Order_07242015_t
ext.pdf.
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In discussing the effect of an incident on the nearby infrastructure, the EA states, “In

response to public concern and at FERC’s request, Algonquin also assessed other accidental

natural gas release scenarios at the proposed Weymouth Compressor Station to determine if the

ignition of an accidental release at any other location could impact the integrity of the new Fore

River Bridge (as the bridge is the closest infrastructure near the compressor station).” (EA, 2-

120-121.) FERC cannot substantiate its finding that a major event would be unlikely to pose a

threat to the structural integrity of the new Fore River Bridge or the other nearby infrastructure

much less make a finding of no significant impact on the issue of public safety without analyzing

the effect of an incident at the MWRA Pumping station, the closest infrastructure to the proposed

compressor station site.

Finally, the EA and the Order do not provide any analysis with regard to the cumulative

impact of the Access Northeast Project on public safety if an incident occurs at the proposed

Weymouth compressor station site. We have not found anything in the record that indicates that

the analysis done by the Applicants as to the structural integrity of the Fore River Bridge

incorporated the Access Northeast Project. Further, the EA and the Order do not indicate if the

potential impact radius will increase nor do they provide any analysis as to the incremental and

total impact that the expansion of the proposed compressor station pursuant to the Access

Northeast Project could have on the local area if an incident occurred. FERC cannot determine

if it is reasonable to anticipate a cumulatively significant impact on the environment without

incorporating the additional compression from the Access Northeast Project into its analysis on

public safety. Therefore, FERC cannot support a finding of no significant impact with regard to

public safety. See Grand Canyon Trust, 290 F.3d at 347.
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Issue 5

Applicants submitted a noise survey as part of Resource Report 9 of the Application. The

noise survey only analyzed the additional noise levels that are expected to occur as a result of the

Atlantic Bridge Project. FERC has stated, “The United States Environmental Protection Agency

(EPA) has determined that noise levels in an area should not exceed 55 dBA Ldn. This is the

level that the EPA has found protects the public from interference with indoor and outdoor

activities.”41 According to Table 2.8.3-1, Noise Quality Analysis for the New and Existing

Compressor Stations to be Modified for the Atlantic Bridge Project, several of the estimated

noise levels at Noise Sensitive Areas (NSAs) by the Weymouth Compressor Station are

anticipated to be greater than 55dBA Ldn after the addition of the proposed Weymouth

compressor station for the Atlantic Bridge Project. Specifically, NSAs 2 and 4 are anticipated to

have increases in the noise levels that are above 55 dBA. FERC cannot support a finding of no

significant impact without making a convincing case that the additional noise increase is not

significant or that changes in the project will sufficiently reduce it to a minimum. See Grand

Canyon Trust, 290 F.3d at 340-41.

Moreover, the noise survey did not take into account the additional compression that is to

be added to the Weymouth compressor station as part of the Access Northeast Project. As

indicated above, the Access Northeast Project is a project that is reasonably foreseeable and

seeks to more than double the compression of the Atlantic Bridge Project. FERC is required to

analyze the impacts or expected impacts from the additional noise that will result from the

proposed expansion of the proposed Weymouth compressor station and it must determine the

41 S.G. Resources Missippi, L.L.C., Order Granting Rehearing in Part, Docket No. CP02-229-003, ¶8.
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overall impact that can be expected if both the proposed compressor station and the expansion of

such proposed compressor station are allowed to accumulate. See id. at 345. An EA “must give

a realistic evaluation of the total impacts and cannot isolate a proposed project, viewing it in a

vacuum.” Id. at 342. In the Order and the Environmental Assessment (“EA”), FERC does not

give an analysis as to how the addition of more than double the proposed compression will affect

the noise levels in the surrounding area. It indicates that Algonquin will be required to apply

appropriate mitigation to ensure that the total noise stays below 55dBA Ldn.42 This is inadequate

to address the expected impacts from the Access Northeast Project as well as the total impacts of

both the Atlantic Bridge and Access Northeast Projects. See Delaware Riverkeeper Network,

753 F.3d at 1319-20; Grand Canyon Trust, 290 F.3d at 347; Natural Resources Defense Counsel,

Inc., 865 F.2d at 298 (conclusory remarks in an EIS as to cumulative impacts are insufficient to

make an informed decision about alternate courses of action or for a court to review on appeal);

Friends of the Earth, Inc., 109 F.Supp. 2d at 42.

The sound analysis completed and submitted in Resource Report 9 of the Application

found some local areas that had nighttime dBAs in the upper 30s to lower 40s.43 FERC has

stated, “A 10 dBA increase in noise is a doubling of perceived noise, so that 65 dBA, for

example, would be perceived as twice as loud as 55 dBA.”44 Thus, noise below 55dBA Ldn

could still increase the background sound level significantly and have negative environmental

effects on the surrounding densely populated area creating a cumulatively significant impact.

42 Order at ¶39.
43 Resource Report 9 of Abbreviated Application of Algonquin Gas Transmission, LLC and Maritimes & Northeast
Pipeline, L.L.C. for Certificates of Public Convenience and Necessity and for Related Authorizations
(“Application”), p. 934 out of 986 in Adobe Acrobat format.
44 S.G. Resources Missippi, L.L.C., Order Granting Rehearing in Part, Docket No. CP02-229-003, ¶12.
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Further, some of the local noise levels are already above 55 dBA Ldn without the

proposed compressor station and the compressor station is only anticipated to increase these

levels. The additional compression proposed as part of the Access Northeast Project will only

increase the noise levels even more causing an even further deviation from the level set by the

EPA to protect the public. Without analyzing the potential total cumulative noise impact as a

result of both projects, as currently proposed, FERC cannot make a determination as to whether

the additional noise will cause a significant environmental impact. See id. FERC indicated in

the Order that the Kings Cove area could experience a 2 dBA increase from the compression

proposed as part of the Atlantic Bridge Project.45 Given that a 3 dBA increase is the human

ear’s perception for noise change, the Atlantic Bridge and the Access Northeast Project will

likely increase the sound level enough for it to be perceptible.46 Any increase above the level

set by the EPA should be considered significant under NEPA but a perceptible increase above

the level set by the EPA is even further evidence of significance. Moreover, analyzing the

additional noise impact after the proposed Weymouth compressor station is operating would

create a new baseline sound level that is higher than the current baseline sound levels so any

sound analysis for the Access Northeast project would only show an incremental impact and not

the total cumulative impact of both projects. See Grand Canyon Trust, 290 F.3d at 347.

45 Order at ¶ 220.
46 Order at ¶ 220, fn 239.
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Issue 6

FERC did not take a hard look at the cumulative impact that the hazardous air pollutants

(“HAPS”) that will be emitted by the proposed Weymouth compressor station could have on

public health in the local area. In its Order, FERC indicates that the proposed compressor station

will emit HAPS such as acetaldehyde, benzene, ethylbenzene, formaldehyde, toluene, and

xylenes.47 As indicated in the Order, the largest single HAP emitted by the Weymouth

compressor station is hexane at about 0.1 ton per year and the total potential combined HAP

emissions are 0.8 tons per year.48 The Order then states, “Thus the HAP emissions from the

Weymouth Compressor Station will be well below major source threshold for HAPs, and are not

significant.”49 However, this does not take into account the other infrastructure close to the

proposed Weymouth compressor station and the potential HAPs (single and total) that they are

emitting. Without analyzing the present impact of HAPs on public health from other industry in

the area of the proposed Weymouth compressor station in combination with those that are

estimated to be emitted from the Atlantic Bridge and Access Northeast Projects, FERC cannot

support its determination that the proposed project will not have a significant impact on human

health. Even if FERC finds that the potential HAPS to be emitted are “well below” the major

source threshold for HAPs for the proposed Weymouth compressor station, the additional HAPs

from the project when added to the current HAPs emitted from the other infrastructure and the

reasonably foreseeable HAPs from the proposed Access Northeast Project may be “the straw that

breaks the back of the environmental camel”. See Hanley, 471 F.2d at 831. An EA “must give a

47 Order at ¶ 205.
48 Order at ¶ 206.
49 Id.
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realistic evaluation of the total impacts and cannot isolate a proposed project, viewing it in a

vacuum.” Grand Canyon Trust, 290 F.3d at 342. Without accurate and complete data on the

individual pollutants that are already present in the area, the FERC cannot know the degree to

which the proposed action will affect public health and it also makes the effects from this project

highly uncertain. See 40 C.F.R. §1508.27; Grand Canyon Trust, 290 F.3d at 345.

Moreover, the Order states, “In general, performing a detailed modeling analysis for

facilities with such small HAP emissions, as is the case for the Weymouth Compressor Station,

is overly burdensome and unnecessary.”50 In our comments regarding the EA, we expressed

concern about generalizing the New Market EA to the circumstances present here for three

reasons. First, we were concerned that the measurements for the New Market EA were done at

the property lines for the compressor station sites that it examined and these were substantially

larger than the proposed Weymouth site. The Order addresses the issue about the size of the

parcels of land by indicating that the compressor station is surrounded by water on three sides. It

does not address that it is located adjacent to a park or the effect that the compressor station

could have on the side that is not surrounded by water.

Further, the Order did not address our second and third concerns which are that a health

impact assessment include the additional compression proposed as part of the Access Northeast

Project that will more than double the proposed Weymouth compressor station (from 7,700 HP

to 18,020 HP) and that it include the other sources of emissions that are already present in the

area. Further, in the EPA’s comments dated June 1, 2016, the EPA expresses concern about

FERC’s conclusion in the EA that the proposed Weymouth compressor station would emit lower

50 Order at ¶ 207.
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quantities of pollutants than the New Market Project so its health risks would not be significant.

It states, “It is not clear, however, that this conclusion considers the specific metrological and

topographical features of the Weymouth site or the location of the nearest residential areas,

including EJ areas. In recent conversations with FERC personnel, EPA recommended that an

expanded health impact assessment be conducted for the Atlantic Bridge Project. We were told

that there was insufficient time to conduct such an analysis prior to publication of the EA.”51

The Order does not address the EPA’s concern. The Order refers to an air dispersion modeling

submitted as part of Algonquin’s air permit application with the Massachusetts DEP to estimate

the impact that the proposed emissions will have on nearby air quality. As stated in prior

comments, the Air Quality Dispersion Modeling Report (“modeling report”) completed by

Trinity Consultants in Resource Report 9 indicates that it takes into account emissions from the

Fore River Energy Center, the Braintree Electric Light Department, Twin Rivers Technologies,

and the Massachusetts Water Resources Authority Sludge Processing Facility, but it does not

seem to include modeled concentrations for individual or collective HAPs from any of these

facilities. Without this information, FERC does not know the total cumulative impact of the

Atlantic Bridge Project on public health and it cannot support a finding of no significant impact.

See Delaware Riverkeeper Network, 753 F.3d at 1319-20; Grand Canyon Trust, 290 F.3d at 345.

Issue 7

The Access Northeast Project must be taken into consideration in the alternative

compressor station site analysis for the Atlantic Bridge Project. As stated in Considering

51 EPA Comments on the FERC Environmental Assessment for the Atlantic Bridge Project, FERC Docket No.
CP16-9-00, June 1, 2016, p. 4.
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Cumulative Effects Under the National Policy Act, “Generally it is also critical to incorporate

cumulative effects analysis into the development of alternatives for an EA or EIS.” (Executive

Summary, p. v.) It also states, “NEPA and CEQ’S regulations define the cumulative problem in

the context of the action, alternatives, and effects. By definition, cumulative effects must be

evaluated along with the direct effects and indirect effects (those that occur later in time or

farther removed in distance) of each alternative.”52 As stated above, the Access Northeast

Project is a reasonably foreseeable project that is currently in the pre-filing phase and under the

consideration of FERC. The Access Northeast Project proposes to add a significant amount of

additional pipeline in Massachusetts. In referring to the Atlantic Bridge and Access Northeast

Projects in its comments dated June 1, 2016, The Massachusetts Energy Facilities Siting Board

states in part, “Moreover, it appears that the optimal routing and design outcomes for both

projects are potentially affected by whether they are viewed in combination or as standalone

projects.”53

Many of the alternative compressor station sites for the Atlantic Bridge Project were

dismissed by FERC in the EA because they required additional pipeline. However, significant

amounts of the pipeline required for those sites is already proposed as part of the Access

Northeast Project. FERC attempted to obtain some information on the potential cumulative

impacts of the alternative compressor station sites based on both the Atlantic Bridge and the

Access Northeast Projects in a data request which stated, “The Assessment of the Franklin site

52 Council on Environmental Quality, Considering Cumulative Effects Under the National Policy Act, Chapter 1:
Introduction to Cumulative Effects Analysis, January 1997, p. 1.
53 Comments filed with FERC by the Commonwealth of Massachusetts Energy Facilities Siting Board dated June 1,
2016, p. 4.
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alternative in section indicates that 30.8 miles of additional pipeline would be needed if this

alternative were used instead of the proposed site. Discuss the feasibility of this site alternative

in the context of other planned or proposed projects including whether more or less pipeline

and/or compression would be required and what the impact would be of these reduced or

additional facilities.”54 However, as indicated in our previous comments on the EA, in

Applicants’ response, Applicants provided very little substantive information and Applicants

certainly did not provide a complete response to this data request. Applicants did not indicate

whether more or less compression would be required for both the Atlantic Bridge and Access

Northeast Projects at the alternative site, what the full detailed environmental impact, including

landowner and other environmental impacts, would be of these reduced or additional facilities, or

whether the location of the compressor station at an alternative site would reduce some of the

pipeline required for the Access Northeast Project in other areas.55

Part of the Applicants’ response stated, “Accordingly, hypothetical reductions to possible

future impacts of other contemplated projects, the design of which may still change considerably,

are speculative, and do not affect the infeasibility of the Franklin site alternative for the Atlantic

Bridge Project.”56 In Delaware Riverkeeper Network, the U.S. Court of Appeals for the District

of Columbia stated, “In preparing an EA or EIS, an ‘agency need not foresee the unforeseeable,

but ... [r]easonable forecasting and speculation is ... implicit in NEPA, and we must reject any

attempt by agencies to shirk their responsibilities under NEPA by labeling any and all discussion

54 Environmental Information Request, Resource Report 10, Request 5, FERC Docket No. CP16-9-00, filed January
21, 2016.
55 Responses to the January 21, 2016 FERC Environmental Data Request, Resource Report 10, Response 5, FERC
Docket No. CP16-9-00, filed February 10, 2016, pp 40-42.
56 Id. at 41.
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of future environmental effects as crystal ball inquiry.’ Scientists' Inst. for Pub. Info., Inc. v.

Atomic Energy Comm'n, 481 F.2d 1079, 1092 (D.C. Cir. 1973). While the statute does not

demand forecasting that is not meaningfully possible, an agency must fulfill its duties to the

fullest extent possible. Id.” Delaware Riverkeeper Network, 753 F.3d at 1310. (internal

quotations omitted).

The Order states, “At this time it is not reasonably foreseeable to assume that this

infrastructure will be built under the Access Northeast Project. However, the EA also notes that

additional pipeline, beyond that currently planned under the Access Northeast Project, is required

for the Franklin and Holbrook alternatives (5.7 miles for Franklin and 12 miles for Holbrook),

including associated impacts on resources and landowners being encumbered by an easement.”

(Order, ¶248.) The analysis about the additional pipeline required for the Holbrook and Franklin

alternative sites seems to rely upon two footnotes (each comprised of a single sentence) in the

Applicants’ January 21, 2016 data request response. Specifically, footnote 4 states, “[Even

assuming that the Franklin site was a feasible alternative, as the Access Northeast Project is

currently contemplated, the cumulative impacts would need to reflect approximately 5.7 miles of

additional pipeline.]” Footnote 6 states, “[Even assuming that the Holbrook site was a feasible

alternative, as the Access Northeast Project is currently contemplated, the cumulative impacts

would need to reflect approximately 12 miles of additional pipeline.]” In the EA and the Order,

FERC does not indicate that it independently verified this information from the Applicant.

FERC does not indicate if it considered whether placing the compressor station at an alternative

location might decrease the pipeline required in other areas of Access Northeast such as the I-8

Loop that is proposed to be placed in Weymouth and Braintree. To adequately consider the
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cumulative impacts of both the Atlantic Bridge and Access Northeast Projects, FERC should

have analyzed where and how the environmental impacts, including landowner impacts, would

change, as specified above, if the compressor station is located at one of the alternative sites

based on both the Atlantic Bridge and Access Northeast Projects. FERC should have also

considered the number of structures including residential, industrial or commercial that would be

within the potential impact radius at each location or whether the compression of a compressor

station would change for either the Atlantic Bridge or Access Northeast Projects if it was located

at an alternative site. The two footnotes quoted above (each consisting of only one sentence) do

not provide the information necessary to adequately consider the alternative compressor station

sites based on the cumulative impacts of both the Atlantic Bridge and the Access Northeast

Projects.

To the extent FERC does not take into account all of the cumulative impacts of the

additional pipeline infrastructure to be built as part of the Access Northeast Project in its

alternatives analysis because it believes that the Access Northeast Project’s future is uncertain,

the above Intervenors aver that the argument that a project’s future is uncertain could be made

for any project not yet in service. Access Northeast is in the pre-filing phase with FERC.

Applicants have not withdrawn the project. The scoping meetings and the scoping period are

completed.

Algonquin is proposing back to back projects on the same pipeline that cumulatively

impact many of the same areas with the ultimate goal of upgrading the Algonquin pipeline

system. The Commonwealth of Massachusetts Energy Facilities Siting Board has indicated that

the optimal routing and design outcomes of both projects may be affected by the separation of
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such projects. FERC is required to consider the alternative compressor station sites based on the

cumulative impacts of both projects in order to comply with NEPA and the CEQ regulations.

Further, the Commonwealth of Massachusetts Energy Facilities Siting Board states, “The

EA also dismisses the possibility of decreasing the size of the Weymouth compressor station due

to a need for 2 miles of pipeline looping that would be required along the Company’s Q-1

System through Medway, Bellingham, and Franklin. However, once again, under the proposed

scope of the Access Northeast Project, over 20 miles of pipeline looping is proposed along the

Q-1 loop, apparently providing the necessary pipeline capacity whose absence in the Atlantic

Bridge EA led Algonquin to dismiss a lower capacity compressor station at the Weymouth

site.”57 This alternative is not discussed in the Order for the Atlantic Bridge Project even though

it appears that the requisite pipeline required to reduce the size of the Weymouth compressor

station might be built as part of the Access Northeast Project. This alternative should not be

dismissed on the grounds that it requires additional pipeline when that pipeline is going to be

built shortly after the Atlantic Bridge Project is completed. “NEPA requires that an agency must

— to the fullest extent possible under its other statutory obligations — consider alternatives to its

actions which would reduce environmental damage. That principle establishes that consideration

of environmental matters must be more than a pro forma ritual. Clearly, it is pointless to

"consider" environmental costs without also seriously considering action to avoid them.”

Calvert Cliffs' Coordinating Comm., 449 F.2d at 1128.

57 Comments filed by the Commonwealth of Massachusetts Energy Facilities Siting Board dated June 1, 2016, p. 4.
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The circumstances here are different from Minisink Residents for Environmental

Preservation and Safety, et al. v. FERC. 762 F.3d 97, 108 (D.C. Cir. 2014). In Minisink,

petitioners claimed that the FERC failed to afford due consideration to the alternate compressor

station location known as the Wagoner Alternative. Id. at 107-08. Petitioners argued that FERC

shouldn’t have found the Minisink location more preferable to the Wagoner Alternative based on

the fact that the Wagoner Alternative required additional pipeline because Millennium intended

to replace the pipeline on the Neversink segment in the future. Id. at 108. FERC found that

Millennium had no firm plans to upgrade the Neversink Segment and the U.S. Court of Appeals

upheld this finding. Id. at 110. However, in Footnote 13 of the opinion, the Court goes so far as

to state in part, “Of course, our review is based on the record as it existed before the Commission

at the time of its decision, see CNG Transmission Corp. v. FERC, 40 F. 3d 1289, 1295 (D.C. Cir.

1994), but we would potentially be facing a more troublesome set of facts if Millennium now

planned to pursue a Neversink upgrade after all. Because we take counsel at his word, we

confront no such scenario here.” Id. at fn 13 (emphasis added). Here, Applicants are in the Pre-

Filing process for the Access Northeast Project. A thorough analysis of the cumulative impacts

of all of the alternative compressor station sites for both the Atlantic Bridge and the Access

Northeast Projects must be completed. The Access Northeast Project is not a theoretical future

possibility. To the contrary, FERC has already decided to complete an EIS for it and the scoping

period is completed.
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V. CONCLUSION

WHEREFORE, the Movants, Lori Hayden, Esq. and Michael Hayden, Esq., respectfully

request that FERC grant this request for rehearing and rescission of the Order in the above-

captioned proceeding.
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